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Judge Cooley and the Interstate Commerce 
Commission* 









By CLARENCE A. MILLER, 


General Counsel, The American Short Line Railroad Association; 
President, The Association of Practitioners Before 
The Interstate Commerce Commission. 


CANNOT approach the very pleasant duty that is ahead of me better 
than by an admonition, in the words of Mark Anthony'— 


‘‘T am no orator, * * * 
But, as you know me * * *, a plain blunt man.”’ 

































We are gathered here today on a very happy occasion—to do honor 
to a great man, Hon. Thomas McIntyre Cooley, the first Chairman of the 
Interstate Commerce Commission. 

Although I personally yield to no one in my reverence for Judge 
Cooley and in my respect and admiration of the Interstate Commerce 
Commission and its great work during the past half-century, there are 
many others who could better perform the duty with which I have been 
honored by my associates in the practice before this great tribunal. 

Judge Cooley as a teacher and writer? and Judge Cooley as a jurist® 
have been the subjects of appropriate exercises and memorialization else- 
where, but Judge Cooley as an Interstate Commerce Commissioner, and 
its first Chairman, has received but little recognition.* 

The work of the Interstate Commerce Commissioner, though it be 
distinguished, is soon forgotten. It is usually not properly appraised by 
his contemporaries, and the extent of its influence and lasting character 
is not realized, as a rule, until years after he has departed from the scene 
of his labors. His learning and skill may have resulted in a declaration 
of principles of great import to the economic welfare of the Nation, and 
be ever thereafter followed, but he will usually receive but little appre- 
ciative recognition, and then from only a limited number of people. 

Let me cite two outstanding examples of the fleeting nature of fame. 
Until two years ago there were comparatively few practitioners before 
this Commission who knew that Judge Cooley was its first Chairman. ' 
His fame rested largely upon his other services. When former Commis- 








*Address delivered on the occasion of the presentation to the Interstate Com- 
merce Commission of a bronze bust of Hon. Thomas MclIntyre Cooley, its First 
Chairman, on October 25, 1938. 

1Shakespeare, Julius Caesar, Act iii, Sc. 1. 

2Memorial addresses before the faculty and students of the University of Michi- 
gan, published by the University, 1899. Pate : 

8Proceedings, Memorial Exercises in Supreme Court of Michigan, 119 Mich. 
Rep. p. 1 (1899). 

4Hutchins, “Thomas McIntyre Cooley,’ V11 Great AMERICAN Lawyers, pp. 431- 
491 (1909); Rocers, AMERICAN Bar Leavers, pp. 77-79 (1932). For sketch of his life 
see (1937) 5 Geo. Wash. L. Rev. 592-596. 
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sioner Joseph W. Fifer (‘‘Private Joe’’) died recently, it was his ser- 
vices as a former Governor of Illinois that got the headlines. That he 
had been a distinguished member of the Interstate Commerce Commission 
received only passing notice.5 

‘*There is no heroic poem in the world’’ says the saturnine philos- 
opher of Chelsea, ‘‘but is at bottom a biography, the life of a man; also 
it may be said, there is no life of a man, faithfully recorded, but is a 
heroic poem of its sort, rhymed or unrhymed;’ Judge Cooley’s life 
illustrates this text. 

Although we today honor the memory of Judge Cooley particularly 
as the first Chairman of the Interstate Commerce Commission, to honor 
him as such requires some brief mention of his life as a whole. 

It has been said that the commonplace conduct of a man before he 
grows great is of but little interest. In most cases it is but ‘‘the short 
and simple annals of the poor.’’ And so it was with Judge Cooley, the 
son of a hard working farmer, who resisted his son’s efforts to obtain 
an education, but who had the encouragement of his mother in those 
efforts. 


JuDGE CooLEY as A LAWYER 


Judge Cooley’s success as a young lawyer was not particularly out- 
standing. His retiring disposition, and his inherent desire to make trials 
investigations of the truth rather than battles of wits militated against 
him. But his legal ability, his industry, and his studious habits were 
to be turned into more satisfying fields. 

Until he was 34 years old he was just a country lawyer, having ap- 
peared in the Supreme Court of his State in only one case. Then came 
recognition. He was commissioned by the Legislature in 1857 to compile 
the laws of Michigan. By reason of his capacity for rapid and accurate 
work, and his power of discrimination, he completed the task in nine 
months. The compilation met with general satisfaction, and gave him 
a State-wide reputation. 

In 1858 he was appointed reporter of the decisions of the Supreme 
Court of Michigan. In that position he had the capacity, possessed by so 
few reporters, of writing syllabi which correctly stated what the Court 
decided. The eight volumes of decisions reported by him stand today as 
excellent examples of the art. 

As compiler of the laws and as reporter of the decisions of the Su- 
preme Court he attained recognition by both the bench and the bar as an 
able lawyer, and in the seven years prior to his election to the Supreme 
Bench he argued more than forty cases before the Supreme Court. 


JupGE CooLey as A TEACHER 


While still a reporter for the Supreme Court, in 1859, Judge Cooley 
was appointed a member of the first faculty of the Department of Law 
of the University of Michigan. He proved to be a teacher of exceptional 


5Chicago 1% and Examiner, August 7, 1938, Pt BR 10; at Tribune, 
August 7, 1938, Pt. 1, p. 14; New York Times, August 7, 19 p. L-33 
®Carlyle, Sir Walter Scott, London and Wosealineter Review, 1838, 
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power, a master of his subjects, holding the attention of his classes by the 
clarity and simplicity of his expositions, and leaving his hearers with a 
feeling of gratitude in having been able to sit at the feet of a great 
expounder of the law. He served the Department of Law for twenty- 
five years. During twenty of these years he served upon the Supreme 
Bench. After retiring from the Department of Law he became Professor 
of History and Dean of the School of Political Science in the Literary 
Department of the University. He later became Professor of American 
History and Constitutional Law in that Department, continuing as Dean 
of the School of Political Science. His services with that University 
thus extended over a period of forty years. He has been credited with a 
large share of the success of that institution—great then and great now. 


JuDGE COOLEY AS A JURIST 


Judge Cooley’s services on the Supreme Bench of the State began in 
1864. He there joined an able bench. Like himself, his associates were 
men of outstanding ability and of great industry. It was one of the 
great courts of the country. Its opinions were frequently cited and had 
a large influence on the law of other jurisdictions. Its sphere of influence 
was enlarged by his appointment. He had the ideal judicial temperament 
—the ability to listen attentively to counsel, to ask questions occasionally, 
and to give a case his best thought and judgment. He was especially 
kind and considerate of young lawyers. He had the confidence, respect 
and esteem of the bar—without which no judge can become great. 

Had Judge Cooley been elevated to the Supreme Court of the United 
States, his name would have undoubtedly been linked with the great 
names of Holmes, Brandeis and Cardozo. Like them, he had great ability. 
His opinions read much like the great ones they have written. Like them, 
he had a broad philosophy of the law. 

The wise judge, according to Cardozo, is one who solves the problem 
at hand in a way to promote the greatest social usefulness. Said he: ‘‘We 
must seek a conception of law which realism can accept as true.’ 

Judge Cooley would depart from ancient moorings when convinced 
that the old precedents stood in the way of progress and no longer met 
the needs of changed conditions. He would follow them when conditions 
made them clearly applicable. He felt that the law was to be so molded 
as to enable it to meet the crises of human affairs—whether it be private 
law or public law. 

That was Judge Cooley’s philosophy, both as a Judge and as an 
Interstate Commerce Commissioner. 


JupGE CooLEY AS A WRITER 


_ dudge Cooley will probably be longer remembered as the author of 
his great book ‘‘Constitutional Limitations’’ than as a jurist, teacher or 
Interstate Commerce Commissioner. As the writer of that classic he will 
have permanent fame.* Yet, it is recorded that it was with great diff- 





TLevy, Carpozo AND FronTiERS OF LecAL THINKING (1938). 
8Ciark, Great Sayincs By Great Lawyers, p. 187 (1922). 
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culty that he found a publisher for it. His edition of Blackstone’s 
Commentaries (1870) is still the leading American edition. His edition 
of ‘‘Story’s Commentaries on the Constitution of the United States’’ 
(1874), his treatise on ‘‘Taxation’’ (1876), his book on ‘‘Torts’’ (1879) 
and his ‘‘ Principles of Constitutional Law’’ (1880) were each the leading 
text-books of their day. 


JuDGE CooLEY As A HISTORIAN 


Judge Cooley early developed a love for the reading and study of 
history, and it was a source of great satisfaction to him that following 
his retirement from the Law School of the University of Michigan, and 
from the Supreme Court of that State, he was elected Professor of 
History and Dean of the School of Political Science of the University. 
It was not, however, as a historian that he achieved his fame. He was 
vocationally a jurist, and avocationally a historian. His only published 
historical work, a ‘‘ History of Michigan,’’ appeared in 1885 in the Amer- 
ican Commonwealth Series. 


JUDGE CooLEY AS A RAILROAD RECEIVER 


Notwithstanding his eminent service of over 20 years as a member 
of the Supreme Court of Michigan, Judge Cooley was defeated for re- 
election because he had served as sole arbitrator of a dispute arising 
between certain railroads as parties to a pooling agreement. Railroad 
pooling agreements at that time were very unpopular. After the expira- 
tion of his term of office as Judge he was appointed Receiver of the 
Wabash Railroad. Here again he made an enviable record, and at the 
same time equipped himself with practical knowledge that was to stand 
him in good stead in later years as a member of the Interstate Commerce 
Commission. He was a great student of railway economics and of the 
relations between the railroads and the public. 


Tae Act To REGULATE COMMERCE PassED By CONGRESS 


Beginning in 1874, when the House of Representatives passed the 
McCrary Bill to forbid unreasonable charges by railroads and to provide 
for a commission to prescribe reasonable maximum rates, Congress had 
before it some proposal for a commission to regulate rail rates. 

Differences of opinion between Representative Reagan, of Texas, 
and Senator Cullom, of Illinois, with respect to the type and scope of the 
needed Federal legislation prevented enactment of any law’® until the 
Supreme Court of the United States held invalid an Illinois statute 
attempting to regulate such part of an interstate movement as took 
place within that State.’ Then Congress passed the Act to Regulate 
Commerce—on February 4, 1887, to become effective on April 1, 1887.” 





®Dean Hutcuins, in VII Great AMERICAN Lawyers, p. 475 (1909). 
WAitchison, Evolution of the Interstate Commerce Act, (1937) 5 Geo. Wash. L. 
Rev. 289, 296-301 


11Wabasb, St. L. & P. R. R. Co. v. Illinois, 118 U. S. 557, 7 Sup. Ct. 4, 30 L. ed. 


244 (1886) 


1224 Stat. 379, ch. 104. Name changed to “Interstate Commerce Act” in 1920. 


41 Stat. 474, ch. 91. 
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THE First INTERSTATE COMMERCE COMMISSION APPOINTED 


Judge Cooley had played such a prominent part in the preliminary 
agitation which resulted in the new Act, that he was often spoken of as 
‘“‘the father of the Interstate Commerce Bill.’"* He was almost daily 
spoken of in connection with important railroad matters. 

Judge Cooley believed that a railway is a public agency; that its 
management is a public trust; and that, as such, it was a legitimate 
subject of regulation by law, as is the management of any other trust 
in which the public are directly concerned. 

President Cleveland recognized the paramount importance of ap- 
pointing to the newly-created Interstate Commerce Commission men of 
the first order of ability. He frequently said these appointments caused 
him more concern than anything else during his first administration. 

When the names of the appointees were announced, on March 22, 
1887, Judge Cooley’s name was at the head of the list.14 This did not 
necessarily mean that he would be the Chairman of the Commission, 
because the Commission selects its own Chairman.® 

The appointment, although demanded by the country, had come 
to Judge Cooley unsought. He felt bound to accept it. Both he and 
President Cleveland were pleased with the acclaim with which the 
country received it. It was universally approved.!® Ability and char- 
acter had outweighed all political considerations. 

All of the appointees to the new Commission were lawyers. They 
were all men of marked ability for the handling of the difficult tasks 
which lay ahead. Judge Cooley’s colleagues realized he was a Master. 
They all felt the influence of his great soul and mind. It was but natural, 
therefore, that when the members of the new Commission held their first 
meeting, on March 31, 1887, they unanimously elected Judge Cooley as 
Chairman,’ and he continued in that position during his entire service 
on the Commission—auntil January 12, 1892. 


JuDGE CooLEY’s CONFRERES ON THE COMMISSION 


Judge Cooley’s confreres on the Commission, originally, were— 

Hon. WiiuiaAmM Rais Morrison, an Illinois lawyer, who had on two 
occasions been Chairman of the Committee on Ways and Means of the 
House of Representatives.’® 

Hon. Aucustus ScHOONMAKER, a New York lawyer, and a Civil 
Service Commissioner of that State at the time of his appointment.’® 

Hon. ALDACE FREEMAN WALKER, a Vermont lawyer, and the author 
of the Vermont Railroad Commission Bill, and who later become one of 
the great railroad managers of the country.”° 





13New York Times, September 13, 1898, p. 7, c. 5. 

mag York Times, March 24, 1887, p. c c. 3; 19 Cong. Rec. 204 (1888). 
ee § 11. 

iNew York Times, March 24, 1887, P. i.e 

17New York Times, April 1, 1887, p. c.3 

18(1937) 5 Geo. Wash. L. Rev. 59 

19/ bid, 599, 

20/ bid, 600. 
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Hon. Water LAwRENCE Braae, an Alabama lawyer, and a member 
and President of the Alabama Railroad Commission.?! 

While Judge Cooley was still a member of the Commission two 
changes in its membership occurred : 

Hon. WHEELOCK Graves VEAzEY, who succeeded Commissioner 
Walker, was a Judge of the Supreme Court of Vermont at the time of his 
appointment.?? 

Hon. Martin Avuaustine Knapp, who succeeded Commissioner 
Morrison, was a lawyer of Syracuse, New York.?% 


THE ORIGINAL Act TO REGULATE COMMERCE 


The original Act to Regulate Commerce prohibited, or declared un- 
lawful, seven acts, matters and things, viz: 

1. Unjust and unreasonable charges. [Sec. 1.] 

2. Unjust discrimination—or charging more or less to one person 
than to another for like and contemporaneous service under substantially 
similar circumstances and conditions. [Sec. 2.] 

3. The giving of undue preference and advantages, or imposition 
of undue prejudice and disadvantage. [Sec. 3.] 

4. Charging more for the longer than the shorter haul under sub- 
stantially similar circumstances and conditions. [Sec. 4.] 

5. Pooling. [See. 5.] 

6. Charging more or less than the published rates. [Sec. 6.] 

7. Arrangements to prevent carriage of freights from being con- 
tinuous. [Sec. 7.] 

The purpose of the Act, summed up in a single phrase, said Judge 
Cooley was ‘‘to bring the railroads of the country under the control of 
law representing an enlightened public opinion.’’** 


JupDGE CooLEY BEcoMEsS AN ADMINISTRATOR 


As a law teacher Judge Cooley had been one of Judge Hutcheson’s 
**holy ones of the law.’’ As a judge he had been a legal technician. 
As an author of many legal treatises he had become an oracle. But, as a 
member and Chairman of the Interstate Commerce Commission, he be- 
came an administrator. 

The new Act, he realized, was dependent upon its administrators 
for its growth and life. It could easily be wrecked upon the shoals of 
‘*bureaucracy’’ (a word which, happily, was not in common use at that 
time). It was he who substituted administration for legal technicalism. 

While having a philosophical interest in the law he was wise enough 
to know that the best law is not worthwhile unless it is made to work. 

The relations between the railroads and the public at the time the 
Interstate Commerce Act was passed, and for several years before, were 


21/bid, 601. 
22/bid, 604. 
23] bid, 606. 
242 Ann. Rep. or I. C. C. 29 (1888). 
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such that it seemed impossible that the public could be placated. In the 
hope that beneficial results might be achieved, Judge Cooley urged on 
the one hand that adequate service to the public could only be gained 
by a recognition of the property rights of the railroads so that they might 
attain financial stability. On the other hand he urged the railroads to 
recognize their obligations of public service, and impressed upon them 
the desirability of their acquiescence in regulation under the new law. 

He believed that with the carriers of the country managed in great 
part by well-informed and able men, better relations between themselves 
and the public could be brought about by the Commission devoting its 
time getting the leading principles of the law fairly well settled, and by 
conferences obtain their observance, rather than by instituting and con- 
ducting criminal and penal proceedings. He was also a great believer 
in the force of public opinion as a means of correcting exposed evils. 

In the Commission’s Third Annual Report to Congress, written by 
Judge Cooley, it was said: 

‘‘Undoubtedly the first duty of an administrative officer is to give 

effect to the law under which he acts. Much depends, however, on the 

“ manner in which this is done, and misdirected energy may render a law 
nugatory. A fanatical or sensational course rarely leads to good results, 
but, on the contrary, usually provokes antagonisms, and often tends to 
defiance of the law itself.’’*5 


DIFFICULTIES OF REGULATION 


That Judge Cooley and his brother Commissioners were sorely 
tried at times seems apparent. 

The public expected the Commission to accomplish the impossible. 

In addressing the regular annual convention of State Commissioners 
of Railroads, on March 3, 1891, he said: 

‘*Tt is likely to be the case with all attempts at reforms in public 
affairs that the results will not equal the antecedent expectations; and 
one of the consequences must be that those who are officially connected 
with the effort will be compelled to share among them, to some extent, 
the blame that inevitably follows the impossibility of giving complete 
satisfaction to extravagant hopes.’’* 

The Act was without adequate enforcement provisions." 

Prior to the Hepburn Act of 1906, a carrier could simply disregard 
the findings of the Commission, and disobey any order issued by it. 
The Commission then found itself obliged to institute a proceeding in a 
Cireuit Court [now District Court] of the United States to compel 
Obedience to its order. In this proceeding, although the statute made 
the findings of fact by the Commission prima facie evidence for judicial 
purposes, the Court gave no weight to the findings, but took original 
testimony, and in disposing of the case reached its conclusion by judicial 


253 Ann. Rep. oF I. C. C. 104 (1889). 

265 Ann. Rep. or I. C. C. 323, 324 (1891). Judge Cooley was the first President 
of the National Association of Railroad and Utilities Commissioners (as the — 
zation is now named). 3 Ann. Rep. or I. C. C. 38 (1889); (1934) 2 I. C. C. Prac- 
titioners’ Journal 137. 

215 ANN. Rep. oF I. C. C. 14-23 (1889). 
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construction, and frequently nullified the Commission’s determinations. 
This was fatal to effective regulation. The Commission’s opinions were, 
therefore little more than advisory. 

This weakness in the law was fully recognized by Judge Cooley, and 
he endeavored as best he could to keep Commission’s cases out of the 
courts. 

The Commission was later, in 1897, made almost completely im- 
potent, when the Supreme Court held it to be without power to fix maxi- 
mum rates, a power which Judge Cooley had felt certain it possessed.?% 

In the last year of Judge Cooley’s service the Commission noted in 
its Annual Report to Congress ‘‘a marked improvement in the disposition 
of carriers towards compliance with the law.’’2® 


A Perriop oF RatLRoaD EXPANSION 


The period of Judge Cooley’s service on the Commission was one of 
growth and expansion of the railroads, notwithstanding the advent of 
Federal regulation. When the Commission began to function there were 
133,606 miles of railroad in the United States. When he left the Com- 
mission this mileage had increased to 168,403 miles, an increase of 34,797 
miles, or approximately 26 per cent. 


JuDGE CooLEey’s OPINIONS 


Having the power to think clearly, he had the power to write clearly, 
and his opinions as a Judge and as an Interstate Commerce Commis- 
sioner were written in beautiful English.*° 

In I. C. C. v. C., N. O. & T. P. Ry. Co., where it was held that the 
Interstate Commerce Commission had no power (under the law at that 
time) to prescribe maximum reasonable rates for the future, the court 
cited the case of Chicago, St. P. &@ K. C. Ry. Co.,3? in which the Commis- 
sion had held that it had no power to order rates to be increased upon the 
ground that they were so low that persistence in them would be ruinous, 
and said: 


“The opinion in that case, prepared by Commissioner Cooley, and with his 
usual ability, while seeking to prove that under the provisions of the statute the 
commission has no power to prescribe a minimum or to establish an absolute 
rate, but only to fix a maximum rate, goes on further to show how the operation 
of other provisions of the act tends to secure just and reasonable rates. Were 
it not for its length, we should be glad to quote all that he says on the subject. 
We think that nearly all of the argument which he makes to show that the com- 
mission has no power to fix a minimum or establish an absolute rate goes also 
to show that it has no power to prescribe any tariff, or to fix any rate to control 
in the future.” 





28/nterstate Commerce Commission v. Cincinnati, N. O. & T. P. Ry. Co., 167 
U. S. 479, 17 Sup. Ct. 896, 42 L. ed. 843 (1897). 

295 Ann. Rep. oF I. C. C. 15 (1891). a7 

80This applies to his opinions as a Judge of the Supreme Court of Michigan 
and as an Interstate Commerce Commissioner. 

81See note 28 supra. 
822 Int. Com. Rep. 231 (1889). 
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JUDGE CooLEY’s OTHER CONTRIBUTIONS 


Judge Cooley established a procedure in Commission cases which 
made the trial of a case an investigation of facts and not a battle of wits 
—a forerunner in many respects of our newly established Federal Court 
procedure. 

Judge Cooley played a prominent part in making the position of 
Secretary of the Commission non-political. The Secretary was a Demo- 
erat. Cooley was a Republican. But, when efforts were made to remove 
Moseley and appoint a Republican, after President Cleveland’s defeat, 
Judge Cooley opposed it, saying that Moseley’s removal ‘‘would be a 
great wrong to the public service.’’ Moseley remained in his position 
until his death, with 24 years of faithful public service.** 

In Judge Cooley’s day the Commissioners personally examined all 
complaints received, heard the trial of all controversies, conducted in- 
vestigations, prepared all reports made, decisions rendered, and orders 
and circulars issued, allowed subpoenas duces tecum, and carried on the 
correspondence relating to the action and duties of carriers and the 
rights of shippers.** 

His opinions were noted for the clarity of thought, lucidity of ex- 
pression and breadth of his interpretations of the law and its application 
to the facts, and afforded strong protection against criticisms of the 
Commission and the Act. 

His intellectual honesty and the power of his mind informed and 
enriched any discussion in which he participated. 

Of his services as an Interstate Commerce Commissioner it has been 
said: ‘‘He clothed the new Act with life and the new Commission with 
dignity and power.’’*5 

If Judge Cooley were to return today to the scene of his labors as an 
Interstate Commerce Commissioner he would find the Commission a 
mighty oak, grown from the acorn planted by him more than 50 vears 
ago. He would find his ideals and traditions of service still present.*® 
He would find his spirit hovering over the conference table. He would 
find the Commission to be what all great institutions are—‘‘the length- 
ened shadow of a great man.”’ 

Our own beloved Commissioner Meyer who was so happily honored 
on another oceasion®* can trace his Commission lineage to Judge Cooley. 
That ‘‘line of succession’’ runs: Cooley (1887) ; MeDill (1892) ; Yeomans 

(1894) ; Cockrell (1905) ; Meyer (1910) .%8 


33MORGAN, Tue Lire anD Work or Epwarp A. Mose.ey (1913). 
843 Ann. Rep. oF I. C. C. 3 (1889). 
35Hutchins, note 4 supra. 
86Commissioner Aitchison, in ge gy and Manner of nat of the Inter- 
state Commerce Commission, ‘Sen. Doc. No. 8, 71st Cong., Ist Sess., 
; 87Record of the Testimonial Proceedings In Honor of Selieene’ Henry Meyer 
ae His Completion of Twenty Five Years of Service as Interstate Commerce 
Commissioner, December 31, 1935. 
88(1937) 5 Geo. Wash. L. Rev. 699. 
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Tue INTIMATE SIDE OF JupDGE CooLEy’s LIFE 


Had this occasion properly permitted, it would have been pleasant 
to narrate the more intimate side of Judge Cooley’s life. Limitations of 
time do not permit of any such detailed narration. Personally he was 
modest, sincere and kind. He loved his family, his home and his friends. 
He attended church regularly and was a religious gentleman. He was a 
public spirited citizen whose essential consideration was always the 
public good. 


Tue Bust or JupGE CooLey 


This bronze bust of Judge Cooley, from the hand of a great artist, 
which we now present to the Interstate Commerce Commission, is a 
humble expression of the thanks of the Practitioners before the Commis- 
sion for the services which Judge Cooley rendered as the Commission’s 
first Chairman and the ideals of public service which he implanted while 
serving in that capacity. It is a perpetual assurance that he will not be 
forgotten. It is hoped that it will be an everlasting source of inspiration 
to all who are engaged in the common task of providing the Nation with 
an adequate national transportation system. 

The artist has successfully recreated in that bust the qualities of 
Judge Cooley that have been thus portrayed to you. 

This discussion of the life of this great man may be best closed with 
these words— 

May his influence continue to impress itself upon the Commission, 
and may God guide and direct all of us into the paths he so nobly 
followed. 


“Lives of great men all remind us 
We can make our lives sublime, 
And, departing, leave behind us 
Footprints on the sands of time.”3® 





898From Henry Wadsworth Longfellow’s “Psalm of Life.” 
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Hon. W. P. Bartet, Secretary, 1. C. C. 
Who Presented The Moseley Tablet. 








Edward Augustus Moseley* 


By Hon. W. P. Bartreu 


Secretary, Interstate Commerce Commission 


A’ the request of the Association of Practitioners Before this Honorable 
Commission, you have convened this evening to do honor. to the 
memory not only of the first Chairman of the Interstate Commerce Com- 
mission, but also to its first Secretary. 

The preceding speaker has extolled the virtues of Judge Cooley as 
an Interstate Commerce Commissioner and its first Chairman. In my 
humble way, I will undertake to tell you some of the many accomplish- 
ments of your first Secretary, Edward Augustus Moseley, in the interest 
of safety for the railroad employees. It was my good fortune to have 
been associated with him for approximately five years. His passionate 
zal for safety and his tireless energy crusading in that cause virtually 
extorted from Congress the enactment of a series of safety and appliance 
acts that have resulted in the saving of life and limb of travelers and 
employees beyond possibility of estimation. 

Mr. Moseley was born in Newburyport, Massachusetts, on March 23, 
1846, and passed away on April 18, 1911. In 1913, James Morgan wrote 
a book on the life work of Mr. Moseley ‘‘in the service of humanity.’’ 
This book so vividly portrays the life and work of this great man, that 
I wish time would permit me to give you more than a mere outline of 
some of his achievements in the service of humanity. 

In his early life, having been brought up in a shipbuilding and sea- 
faring community, he made trips to various parts of the world, and his 
experiences on some of these trips, as a member of the crew, would read 
like fiction. Mr. Moseley also engaged extensively in the lumber business. 
During this period he devoted much time to the study of the labor prob- 
lem. He early became impressed with the belief that one fault of the 
employer was his failure to mingle with the men, to study their wants 
and their aspirations, and to deal with them as allies rather than as 
foes. He became a member, and later an officer of the Knights of 
Labor, at a time when that organization had reached the zenith of its 
power. 

In 1886, he was elected to the state legislature, and because of his 
record in labor matters, as well as having been a large shipper, he was 
appointed a member of the Joint Committee on Railroads of the House 
and Senate, and was unanimously elected its clerk—an honorary po- 
sition. As a member of that Committee, he had considered various means 
of reducing the perils of trainmen. He found, however, that a State law 
was useless. The efforts of the Commonwealth of Massachusetts to pro- 
mote the safety of railroad employees had only made a bad matter worse. 


*Address delivered on the occasion of the presentation to the Interstate Com- 
merce Commission of a bronze memorial tablet of Honorable Edward Augustus 
Moseley, its First Secretary, by the Association of Practitioners Before the Interstate 

merce Commission October 25, 1938. 
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State laws had proved themselves eutirely ineffectual to meet the case, 
because they were so diverse and inconsistent. For instance, a car fitted 
today with the coupler prescribed in Massachusetts might next month, 
in the movements of interstate commerce, find its way into Texas, 
Nebraska, or Colorado, each state having a different coupler in con- 
formity with its own laws, but non-interlocking with the couplers of other 
states, thus increasing rather than diminishing the loss of life and limb. 
The states soon recognized that national legislation would be necessary. 

It is not necessary for me to recite the events leading up to the pas- 
sage of the Act to Regulate Commerce in 1887. Suffice it to say that 
the Act asserted the power of the Federal government to regulate com- 
merce between the states, but not the instrumentalities of that com- 
merce—the cars in which it was carried. The Interstate Commerce 
Commission was created to administer that Act. The Act provided for 
the appointment of five Commissioners, not more than three of whom 
should be from the same political party. Mr. Moseley was widely en- 
dorsed for one of those positions, but unfortunately he came from what 
was at that time republican New England, and President Cleveland felt 
that a Commissioner from that district should be a republican. The 
President let it be known, however, that he would like to see Mr. Moseley 
appointed Secretary, and the Commission at its first conference, April 
19, 1887, selected Mr. Moseley for the position of Secretary. 

Upon the change of administration in 1893, a strong effort was made 
to replace Mr. Moseley by a republican, but because of the efficient man- 
ner in which he had conducted the position he not only received the 
endorsement of the republican chairman of the Commission, and the 
democratic leaders of Congress, but of the republican leaders as well, and 
Mr. Moseley was continued in office; and no further effort has been made 
to the present time, to fill the position of Secretary by political appoint- 
ment. 

After passage of the Act to Regulate Commerce, Mr. Moseley did 
what he could to bring the responsibility for the safety of railroad em- 
ployees home to the only authority really competent to deal with it. He 
interested the members of the Commission in the subject. In its annual 
report to the Congress in 1889, first mention of this subject was made by 
the Commission ; but even then the Commissioners were not prepared to 
recommend a national law, because the difficulties of formulating and 
enforcing such a statute seemed too great,—if not insurmountable. 
Secretary Moseley, however, went on with his work of collating the 
casualty reports of the railroads, the totals of which constituted a stag- 
gering argument for action, and he employed every possible means of 
driving the argument home. 

Mr. Moseley saw his efforts crowned with success, when, early in 
1893, the Congress passed the Safety Appliance Act. By the provisions 
of this Act, every locomotive engaged in interstate commerce must be 
equipped with a power driving-wheel brake and appliances for operating 
the air-brake system, and every train must contain a sufficient number 
of cars with air brakes to enable it to be controlled by the engineer 
without the necessity of a brakeman setting the old hand brakes. It was 
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further required that all cars employed in interstate commerce should 
have automatic couplers which would couple by mere impact, and so 
devised that they could be coupled and uncoupled without the necessity 
of a man going between them. This law did not become fully effective 
until August 1, 1900, to give the railroad companies sufficient time in 
which to equip their cars with safety appliances. The administration 
of this and subsequent laws relating to safety of train operation was 
left in the hands of the Secretary. He personally selected the inspectors 
appointed to enforce its provisions. Shortly after the law became ef- 
fective, a brakeman lost a hand while coupling a dining car to a locomo- 
tive. While both the locomotive and the dining car were equipped with 
automatic couplers, they were so different in type that they could not be 
coupled by impact, and the brakeman was ordered to go between them 
to make the coupling. His hand was caught and crushed so badly that 
it had to be amputated above the wrist. This accident put the new law 
to a test. The Judge of the trial court, on motion of the attorney for 
the railroad, directed the jury to find in favor of the company, whereupon 
the brakeman’s case was appealed to the Circuit Court of Appeals. 
When that court had finished with the case, it was found that the Safety 
Appliance Act was more sadly maimed than the brakeman himself. It, 
too, had been caught between the bumpers and the life all but crushed 
out. At that point, Mr. Moseley, who had been anxiously watching the 
ease, took it up, and determined to defend at once the rights of the brake- 
man and the law. For, if the Act could not secure automatic couplers and 
protect men from going between cars, he saw that it would be worthless 
and all his years of hard work would be wasted. He went to the President 
and the Attorney General, and through the influence of the government 
a writ of certiorari was granted by the Supreme Court. By this means 
the case was brought before the highest court in the land. In presenting 
the case to the Supreme Court, Mr. Moseley realized that it was neces- 
sary to get the stern realities of the railroad man’s dangerous calling 
before them in order to show the situation with which the Congress was 
dealing when it adopted the law. To be able to do that, he boldly 
adopted a course unknown to our system of jurisprudence. He urged the 
then Attorney General to intervene and file a brief on behalf of the 
government. Such a thing never had been done in the long existence of 
the Department of Justice. The case was, of course, one of private liti- 
gation, and the only argument for the government to intervene was for 
the purpose of upholding the validity of the law. Mr. Moseley, at much 
expense, had large photographs and cuts made showing men in the act of 
coupling cars with couplers like those which had maimed the brakeman. 
Thus, he interpreted the record to the court pictorially, so that the jus- 
tices had before them not only the words of the record, but the real and 
vital facts in the case. He went further, and at considerable trouble had 
a model made of cars with automatic coupling devices attached. When 
this was brought into the chamber of the Supreme Court, the attention 
of the justices was called for the first time to a demonstration of the 
safety and efficiency of the automatic method of coupling, without the 
necessity of a man going between the cars and endangering his life. The 
Supreme Court gave the victory to the brakeman and the law. 
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As Secretary, he proposed and was largely instrumental in having 
passed through the Congress several bills to safeguard the life and limbs 
of railroad employees. Among the bills which he drafted and proposed 
was an act requiring railroads to report all collisions and accidents, with 
the causes and surrounding circumstances. This act became a law in 
1901. He inaugurated the Quarterly Accident Bulletin, which became in 
his hands an important feature of the administrative activities of the 
Commission. The bulletin showed a rapidly increasing number of deaths 
and injuries on the rail, notwithstanding the adoption of safety appli- 
ances. 

The publication of the reports at first disheartened, and then 
aroused, the supporters of safety legislation. With the passage of the 
act requiring automatic couplers and brakes, it was comfortably assumed 
that the ugly problem had been met and solved, and that the work was 
finished. The bulletins exposed the fallacy of that assumption and dis- 
turbed the easy assurance of the lawmakers. The Safety Appliance 
Acts had protected only the employees engaged in coupling and braking, 
and left untouched all other perils of railroad employment and travel. 

The Commission had, even prior to 1901, required yearly reports of 
all classes of accidents. The monthly reports required under the Act of 
1901 thus duplicated part of the annual reports, but were not complete. 
The desirability of consolidating the data in one report and the need for 
impartial investigation of accidents, such as then made by some states 
as a means of throwing light on prevention of the causes, brought about 
the Accident Reports Act in 1910, which, by section 6 thereof, repealed 
the act of 1901. 

To avert collision, a prolific source of accidents to men and passen- 
gers, Mr. Moseley took up the advocacy of a law compelling all railroads 
to establish the block signal system in the running of trains, in place of 
the old and faulty system, under which a train dispatcher, in a moment 
of confusion, a sleepy boy in a telegraph office, or a wornout flagman 
could wreck two trainloads of humanity. 

He simply advocated that all railroads should be compelled to do 
what some railroads had voluntarily done in adopting the block signal 
method. He continuously preached the doctrine through the accident 
bulletins, and in the press. 

In accordance with his recommendation, the Commission, in its 
report to Congress for 1903, advocated a law making the use of the block 
system obligatory, and the draft of a bill was presented. The Honor- 
able John J. Esch, of Wisconsin, a prominent member of the House Com- 
mittee on Interstate and Foreign Commerce, and later its Chairman, 
introduced the bill, and Mr. Moseley aided him with arguments and sta- 
tistics in support of it. A strong effort was made to have the bill passed 
in 1906, but it was urged that Congress did not have sufficient informa- 
tion concerning the use and need of block signal and automatic train 
stop to enable it intelligently to legislate. Mr. Moseley thereupon se- 
eured the passage of a joint resolution, authorizing an investigation of 
the entire subject, together with tests of such automatic appliances as 
promised to contribute to the safety of train operation. ; 
Under this resolution a board of experts was appointed, which 
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thoroughly investigated numerous devices and finally presented a list of 
18 automatic train-control devices which it considered to possess suf- 
ficient merit to warrant tests under operating conditions. After the 
board’s work terminated in June, 1912, investigation of train-control 
devices lapsed until October 22, 1913, when Congress made a further 
appropriation. The work was then assigned to what is now the Bureau 
of Safety, and it continued the investigations until 1920. The conclu- 
sions reached as a result of the practically continuous investigations con- 
ducted from 1906 to 1920 were, in substance, that automatic control of 
trains was practicable; that the use of automatic train-stop or train- 
control devices was desirable as a means of increasing safety; and that 
the development of automatic train-control devices had reached a stage 
warranting the installation and use of such devices on a more extended 
scale. : 

The results of these investigations, which had been reported by the 
Commission year by year to the Congress, and the recognized need for 
some such device, culminated in the inclusion of section 26 in the Inter- 
state Commerce Act, under which the Commission was authorized, after 
investigation, to order the carriers or any of them to install upon the 
whole or any part of their lines automatic train-stop or train-control 
devices or other safety devices which comply with the prescribed specifi- 
cations and requirements. Thus again the efforts of Mr. Moseley in the 
interest of preventing loss of life and limb in railroad transportation 
were crowned with success, although he did not live to see his dream car- 
ried to fruition. 

On August 26, 1937, section 26 of the interstate commerce act was 
amended, extending the Commission’s authority to cover the block sig- 
nal system, interlocking, automatic train stop, train control and cab sig- 
nal devices and other similar appliances, methods and systems intended 
to promote the safety of railroad operation. 

In an article which he wrote for the ‘‘ Review of Reviews’’ in 1904; 
on ‘‘Railroad Accidents in the United States,’’ he set forth arguments 
and statistics, not only in support of block signals, but in favor of still 
other laws for the protection of life on railroads. He divided all acci- 
dents to passengers into two classes, preventable and unpreventable, and 
he showed that a far larger number are killed and injured in the former 
than in the latter class. 

Among the preventable accidents, he enumerated those due to the 
absence of block signals, to overworked trainmen, to defects in the train 
order system, to the lack of a third man on locomotives, and to other 
lesser causes that are avoidable. 

While advocating the block signal in place of human beings to guard 
against collisions, Mr. Moseley joined in the movement for regulating by 
law the hours of service for trainmen. He took care that the quarterly 
bulletins should regularly point the moral in support of the latter 
measure. 

For accident after accident such causes as these were assigned in 
the reports from the railroads: ‘‘Flagman sent back to protect rear of 
train, but fell asleep at side of track, after twenty-one hours on duty’’; 
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**Sent out with flag, but fell asleep on track, after fifteen hours on 
duty’’; ‘‘Crew fell asleep, after twenty-seven hours on duty’’; ‘‘ Engi- 
neer ran by signals, after fifty-nine hours on duty, with only two hours 
sleep’’; ‘‘Engineer and brakemen asleep, after eighteen hours on duty.”’ 

It is just to say that many railroads had rules which prescribed 
proper hours of labor, but if the men were willing, they were permitted 
to work extra and thereby earn more pay. It was therefore simply a 
question of financial temptation and physical endurance on the part of 
the men. 

While President Theodore Roosevelt was at his summer home at 
Oyster Bay in 1906, he read an article in the ‘‘Outlook’’ entitled 
‘* Asleep at his Post.’’ The article aroused his interest in the subject of 
overworked railroad employees and was the means of bringing his pow- 
erful influence to bear for the passage of a remedial law. He called the 
article to the attention of the Commission, with the request that he be 
informed as to what legislation was needed. Mr. Moseley had already 
taken the matter up with the railroad organizations the year before, but 
difficulty was experienced in agreeing upon a suitable measure. The 
President recommended legislation in his message to the Congress in De- 
cember, 1906. Bills were introduced, but because it was a complex and 
difficult subject for legislation, many objections were raised. After con- 
ferences between Congressional leaders and the President, in which Mr. 
Moseley participated, the law known as the Hours of Service Act was 
passed in the closing hours of the session in 1907. 

One of the other acts of Congress for which Mr. Moseley was largely 
responsible was the Medals of Honor Act. In appearing before the Sen- 
ate Committee on Interstate Commerce in February, 1905, he pointed 
out, that in 1876, Congress had made provision for bestowing medals 
upon men who endangered their lives in endeavoring to save lives at sea, 
and he asked support for the bill providing medals for those ‘‘saving or 
endeavoring to save lives from any wreck, disaster, or grave accident, or 
in preventing or endeavoring to prevent such wreck, disaster, or grave 
accident in interstate commerce.’’ 

Mr. Moseley also played a large part in the drafting and organizing 
sentiment to secure the passage of the Erdman Mediation Act and the 
Employers Liability Act. While the Commission had no particular jur- 
isdiction in connection with the latter law, Mr. Moseley elicited the sup- 
port of the Department of Justice in upholding its validity in a private 
suit in the same manner as he had previously done in connection with 
the Safety Appliance Act. 

What has thus far been said has dealt principally with Mr. Moseley’s 
interest in the humane features of railroad regulation. Nevertheless, he 
always gave a full share of his thought and energy to the important eco- 
nomic objects of the Interstate Commerce Commission. In a letter writ- 
ten by Commissioner Prouty, in his estimate of the man, he said, ‘‘it was 
largely due to him that the trains of thought and courses of action were 


put in operation which finally resulted in the Hepburn amendment of 
1906.”’ 


In a letter to the Secretary to the President, dated October 4, 1905, 
Mr. Moseley submitted, at the latter’s suggestion, the following: 
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“My experience of more than eighteen years as Secretary, in addition to 
many years of active business life, impresses me with the fact that the greatest 
sore in the railway situation is the advantage secretly given one person which 
another is not permitted to enjoy. Within the past few years it has been 
repeatedly announced that discrimination practices, which have existed in the 
past, have been done away with—that rebates have been abolished. It is of no 
consequence or difference to the public, or to those who suffer, how the ad- 
vantage is given so long as it is substantial and results in a different rate to 
one person than that which is allowed to another. 

“The adroitness of the traffic manager and the shrewdness of the shipper 
have in many cases changed the form which these secret advantages have taken, 
so that the bald method of paying a straight rebate may be little used; but | 
confidently believe that these illegitimate advantages are afforded now in almost 
as great degree as in the past. : 

“Notwithstanding the Elkins Law and the authority of the Commission to 
compel testimony, it is difficult now, as it always has been to ascertain the facts 
respecting secret practices. It is only when some railroad finds it is losing busi- 
ness, when some shipper finds his competitor’s trade increasing abnormally, or 
through the grumbling of some dissatisfied employee, that the investigating body 
can obtain information which will justify the institution of an inquiry. Even 
then these investigations, in very many instances, fail to develop the true 
situation, which, n brought out, would justify presentation of the matter to the 
prosecuting officers of the Government. 

“It follows, therefore, that no matter how desirable it may be to amend 
the act in other respects, if there are provided no means of obtaining the 
information necessary to successful prosecution, these ruinous practices will con- 
tinue. The cure for the evil is publicity of the accounts of common carriers. 
It should be made a criminal offense for any common carrier engaged in inter- 
state commerce to keep any book, memorandum, or data other than those 
prescribed by law or regulation, and such books or memoranda should be open 
to the inspection of representatives of the government who are expert account- 
ants and familiar with the methods of railroad bookkeeping. . . . 

“When every man can feel assured that he will pay the same charge for the 
transportation of himself and his property as is paid by others for the carriage 
of other persons, or like property, under similar conditions, the railroad problem, 
so-called, will be a long way towards solution.” 


In 1909, a proposal was made to transfer the enforcement of the 
Safety Appliance Act, and other similar acts, from the Interstate Com- 
merce Commission to some other government ageney. Vigorous protest 
was made by labor organizations. President Taft was not unnaturally 
surprised and perturbed by the bombardment, and the earnest per- 
sistence of the'brotherhood officials, in letters to the President and calls 
at the White House, did not leave him in doubt that the protest was as 
genuine as it was wrong. In a few days he assured the representative of 
two of the brotherhoods and as the man responsible for sounding the 
alarm, that the project would not be pressed. 

In addition to his varied duties as Secretary of the Interstate Com- 
merce Commission, Mr. Moseley was drafted for other Federal assign- 
ments. In 1901, during the American occupation of Cuba, at the re- 
quest of the Governor-General of that Island, Major-General Leonard 
Wood, Mr. Moseley was sent by the United States Government to assist 
in drawing a railroad law, to fix a classification of articles of freight, 
formulate rules of practice, and to fix railroad rates. For his valuable 
work in connection with drafting the railroad law of Cuba, Mr. Moseley 
was informed by those in authority that they would be pleased to pay 
him some $5,000 out of the revenues of the Cuban Treasury, and it was 
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urged upon him that he could properly accept it. Mr. Moseley, however, 
refused, stating that all his services,—time and energy—belonged to the 
United States Government, wherever employed, and that, being assigned 
to work in Cuba, all he was entitled to was his actual living and traveling 
expenses. 

In 1902, Mr. Moseley was appointed Assistant Recorder of the An- 
thracite Coal Strike Commission by President Roosevelt, and at the re- 
quest of the Commission became its Disbursing Officer. All the money 
expended by the Commission until Congress made provision, which it 
was doubtful it would do, was provided by Mr. Moseley on his personal 
security. He thereby assumed the great risk of Congress not making any 
appropriation for the expenditures of the Commission. 

In order that the memory of this great public servant in the interest 
of humanity may be perpetuated, it is my great privilege to present, on 
behalf of the Association of Practitioners before the Interstate Commerce 
Commission, this bronze memorial tablet, upon which is inscribed : 


TO HONOR THE MEMORY OF 
EDWARD AUGUSTUS MOSELEY 
1846 - 1911 
FIRST SECRETARY 
Tue InTeRsTaTE COMMERCE COMMISSION 
1887 - 1911 


FAITHFUL, DILIGENT AND COURTEOUS 











1. C. C. PRACTITIONERS’ JOURNAL 








Hon. BALTHASAR H. Meyer, 
Member, Interstate Commerce Commission, 
Who Delivered Address Accepting Bust and Tablet on Bebalf of the Commission 

















Judge Cooley and the Interstate Commerce 
Commission* 


By Hon. BattHasar H. MEYER 
Member, Interstate Commerce Commission 


HE architecture of the Interstate Commerce Commission building 

includes a rotunda in which the architects have provided four pede- 
stals, each of which is adapted to become the repository of some object 
of note. A bust of one of the members of the original Interstate Com- 
merce Commission, and its Chairman during the entire period of his 
service, is the most fitting object with which to initiate the utilization of 
those pedestals. A tablet in memory of our first Secretary, whose active 
services in behalf of the Commission began only a few days later than 
those of the first Chairman, but continued for a quarter century, is an 
appropriate companion-piece. 

Many different qualities may unite in producing what is termed 
‘“‘oreatness.’’ The greatness of different men may rest upon many dif- 
ferent qualities in widely different fields. In his excellent address, to 
which we have just listened, Mr. Clarence Miller has portrayed a series of 
lines of activity which were combined in the life of the first Chairman 
and which contributed to his eminence. No list of great American citi- 
zens can be complete without the name of Thomas McIntyre Cooley. He 
was a great American. His services as a member of this Commission 
constitute a model, an illustrious example of public service to be fol- 
lowed, as far as one may be capable of doing so, by each of his successors 
on the Commission and by all who are engaged with us, whether as mem- 
bers of our larger family organization, as practitioners, or as citizens. I 
shall have more to say about Judge Cooley, but before doing so, I would 
like to add a few words to what our present Secretary has said about our 
first Secretary. 

Epwarp Aveustus MoseE.ey was a living dynamo, a crusader whose 
hosts were organized to rescue, first, the railroad operating men, and sec- 
ond, the travelers on railroads, from the physical dangers which were 
threatening them as a result of the absence of proper methods and appli- 
ances for the operation of the railroads during the earlier years of the 
existence of the Commission. The monument which railway operating 
men erected in his memory years ago was most deserved, because with- 
out Moseley safety legislation would doubtless have been deferred for 
many more years. Next to his devotion to the promotion of safety was 
*he success and welfare of this Commission as an institution. No one 
could have been more zealous than Moseley in his observance of every- 
thing affecting the Commission, and in his vigorous support of every 
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measure which had for its purpose an increase in its usefulness. He 
thought and dreamt of a more effective and more useful Commission, but 
these thoughts and dreams were over-shadowed by the greatest dream of 
his life—the safety of railroad employes and travelers on the railroad. 

Mr. Miller has told us that this bronze bust of Judge Cooley comes 
from the hands of a great artist. The work of artists does not always 
become known as widely as the merits of the art would seem to deserve. 
Like much of the work done by the faithful and efficient workers in the 
Commission organization, it goes on quietly and unobtrusively, dili- 
gently and effectively. I therefore wish to tell you that the name of this 
artist is Enrico Cerracchio. Mr. Cerracchio was born in Italy in 1880. 
He came to the United States in 1900, became a naturalized citizen in 
1905 and settled in Houston, Texas, his permanent residence. He has 
produced many important works of art, among which the Cooley bust is 
said to be one of the finest. Only artists can produce works of art but 
it is fortunate that it is not necessary to be an artist in order to enjoy 
the products of art. 

Another distinguished citizen of Houston, Marie Loehr Arnold, has 
expressed in warm literary phrases some of the reasons why sculpture 
should appeal to the loftier sentiments of people. I quote a few sentences 
from her pen: ‘‘ With a glance at a statue of some historical character or 
some outstanding religious subject, one conversant with history can 
bridge the centuries and commune with great characters that have 
gone before, through the penetrating mind of the artist. Something 

The mind of youth 
retains best what the eye sees, and it is to the youth of this country that 
the present generation should be thinking America is what our 
great statesmen, heroes, thinkers and doers have made it, yet how are 
America’s coming generations to know this unless it is recorded in stone, 
bronze or marble? How can they be better portrayed to the 
plastic, receptive mind of youth than through the medium of sculpture? 
What greater legacy can America leave to youth but the immortalization 
of its national characters through the medium of sculpture?’’ 

The Association of Practitioners is only in its tenth year. During 
these few years it has developed into an institution influential in its 
field, and of increasing value in performing the work which Congres- 
sional acts have entrusted to the Commission. The action of the Associ- 
ation in causing to be created this splendid bust of a great man, and in 
providing this tablet, was most gracious, and is full of human interest. 
In behalf of the Commission, with deep gratitude and appreciation, I 
accept these beautiful gifts. They will be placed where all who pass 
through this building may see and admire them. 

It was not my privilege to have known Chairman Cooley. I never 
even saw him. But I saw Secretary Moseley many times and knew him 
quite well. Mr. Miller has told you that the ‘‘line of succession’’ runs 
from Cooley to Meyer, and the chart on page 9 in the volume entitled 
‘*Interstate Commerce Commission Activities 1887-1937,’’ would seem to 
support that statement. Two weeks ago today Chairman Splawn an- 
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nounced to me that my ten associates had decided unanimously that I 
should be the spokesman for the Commission on this occasion, chiefly 
because, as I understood him, I happen to be found in this line of suc- 
cession. Humorists among the practitioners present will probably say 
to themselves that that is a better reason for a unanimous decision than 
they were able to discover in certain other unanimous decisions in which 
they were the losing party! And I must add that my colleagues have no 
knowledge whatsoever regarding what I am going to say this evening 
and can not be held responsible for anything except the ‘‘thank you.’’ 

When I began thinking about the situation in which this unanimous 
decision of my associates had placed me, the thought arose in my mind 
that if I could hope to say anything that might interest those present, 
it perhaps should be something somewhat personal and related to the 
official lives of the two men we are honoring. Not having known Judge 
Cooley, it occurred to me that I might hope to discover something in his 
official letters which would serve this purpose. I therefore consulted the 
early volumes of the letter-book file of the Commission. Naturally, I 
began with Number 1, which contains letters dated from April 1, 1887 to 
May 17, 1887. This volume, like later volumes, is made up of sheets of 
the familiar tissue paper, of which there are 500 within a thickness of 
one inch. Nearly all of the letters in this volume are written in long- 
hand, and the great majority of them by the first Chairman himself. 
Handwritten letters, with only’ an occasional typewritten letter, con- 
tinued to fill these books until September, 1888. I had not read more 
than perhaps a score of the first of Judge Cooley’s letters, written as 
Chairman of this Commission, before I sat back and tried to think of 
what he probably saw from his official chair during those early days. I 
will give you illustrations from his letters in just a moment. The living 
Cooley, as revealed in these letters, rapidly became a reality in my mind. 
Among other things, I thought also of the cartoon which the late W. A. 
Rogers published in Harper’s Weekly for April 9, 1887, entitled ‘‘ Uncle 
Sam’s ‘Wild West’ (East and South) Show—the Interstate Commerce 
Commissioners Moving on the Animals.’’ It showed a crouching Cooley, 
backed by his four associates, holding the lassoing rope ready for the 
throw at the romping locomotives, with cloven hoofs and twisted tails, 
kicking, hopping and jumping, steaming and puffing. Uncle Sam was 
standing just outside of the ring leaning on the fence with folded arms 
and smiling countenance. Mr. Rogers was one of my next door neigh- 
bors for a number of years. He was a modest, unobtrusive man, with- 
out a trace of anything sensational. That cartoon must have reflected 
public sentiment of 1887. I thought further of the kind of a cartoon he 
might draw in 1938 if he were still living. I do not believe that he 
would show the animated locomotives in wild revelry and ecstasy like 
those of 1887. He probably would show newly discovered animals of 
great size eating the locomotives, some already devoured, others partly 
eaten, and still others capable of vigorous resistance but all of them 
threatened. He would probably draw Uncle Sam’s face to reflect both 
perplexity and great anxiety. He would probably also draw an inset 
showing a composite hand aiming a dagger at the heart of the biggest 
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and strongest locomotive. And as for the Commission, he surely would 
not picture it in the form of cowboys. 

Judge Cooley must have felt that he was standing at the point of 
departure for a great experiment in a field in which there was great 
uncertainty and even much chaos when viewed from the standpoint of 
the country as a whole. The field of regulation was largely unknown, 
except for limited explorations by a small nnmber of states. I tried to 
visualize this by imagining myself standing on the perimiter of a great 
funnel of legislative construction. Looking back from the perimiter to 
the point of departure where Cooley stood on April 1, 1887, I saw a con- 
stantly contracting horizon which ended in that point. While, when I 
stood at that point and looked forward, I saw a constantly expanding 
horizon which since 1920 had become sufficiently inclusive to embrace 
almost this entire field of railroad transportation. Expansion to include 
highway transportation has been the last great step. 

I wish now to return to the letters and quote first from one of the 
five which the letter-book shows he wrote on his first official day. At 
that time the Act to Regulate Commerce was untried. People were 
anxious to know what they could and what they could not do lawfully. 
There was in existence no large body of practitioners to advise them. 
A correspondent had apparently asked Judge Cooley whether under the 
Act to Regulate Commerce a railroad could make special rates to the 
bodies which that correspondent represented. In clear language and 
fine English he answered: ‘‘We think, however, that in asking these 
questions you misapprehend to some extent the proper functions of the 
Commission and the scope of its authority. It is not the province of the 
Commission to express opinions generally as to what railroad com- 
panies may or may not do, or to be advisers for them in matters of statu- 
tory construction. The Commission deals only with practical questions, 
and undertakes to settle only actual controversies. Opinions upon ab- 
stract questions would be without authority, and for that reason, if for 
no other, should not be officially given. But it is always possible, also, 
that they may never become practical questions, or if they do, that they 
will assume such shape and be attended by such circumstances as to make 
previous views inapplicable and misleading. You will readily perceive, 
therefore, that definitive answers could not properly be made to your 
queries.’’ No one can read these sentences without being impressed by 
the spirit of justice and fairness which pervades them. In substance, 
what Judge Cooley said in this letter was said in scores of other letters, 
mostly written by him. Sometimes Judge Cooley would point out to his 
correspondent the unfairness of expressing an opinion on allegations 
made only in a petition or other communication. In other letters he 
directs the attention of the correspondent to the necessity of first making 
an investigation, hearing what the party adversely affected might have to 
say, and perhaps suggesting that a public hearing should be held. 

I regard it most fortunate that the first Chairman was a man who 
could direct the activities of the Commission along broad lines of justice 
and fairness, illustrated in so many of his letters. You will not be sur- 
prised to learn that inquiries almost identical in character continue to 
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come to the present Commission, and the answers, so far as I know, have 
adhered to the principles first expressed by Judge Cooley. In one of our 
recent October conferences an inquiry was brought to our attention by 
one of our colleagues which brought in issue this very same principle, 
and the decision reached was of course in line with what Cooley had 
said. As time went on and formal decisions were made on the questions 
presented in some of these letters, those decisions could be referred to 
and used as a direction or guide, and Judge Cooley’s successors were 
therefore in a position in some instances to make a more complete answer. 

The first minute book of the Commission shows the receipt of many 
applications for relief under Section 4. These gave rise to much corre- 
spondence. The second volume of letter-books contains a letter addressed 
to a traffic manager who apparently had expressed dissatisfaction over 
delay in passing on his application for relief. Judge Cooley’s reply con- 
tains 17 pages written in his own hand without a single mark of correc- 
tion from beginning to end. You would enjoy hearing the entire letter 
read, but, of course, there is not time for that. I will quote briefly: 
“You speak strongly and earnestly of the reasons for granting your 
application. But in order to warrant its being granted, it is not enough 
that the application if considered by itself appears to have merits. The 
Commission must consider in each case what effect the giving of relief 
to one applicant will have upon other interests. And your knowledge 
of railroad matters must enable you to perceive that in some sections of 
the country the granting of one application may so affect the interests of 
other roads as to create a necessity for the like relief to several more; 
the satisfaction of one claim begetting others which are equally meri- 
torious, until, after all are satisfied, the exception becomes the rule. But 
when such a result is probable, the reasons for declining to make any 
temporary order are very conclusive. The Commission cannot consent 
deliberately to enter upon a highway where to all appearance there will 
be no halting place within the limits of its lawful jurisdiction ..... It is 
not our purpose in this communication to express any opinion as to what 
ought to be the final conclusion upon your application. The Commis- 
sion is not yet prepared to give its decision and the purpose of this 
answer..... is merely to place before you some of the reasons which up 
to this time have precluded definite action. What injury results to the 
parties interested ..... is sincerely regretted; and your belief that 
such is the case will be kept in mind as a reason for action as prompt as 
under the circumstances shall seem consistent with duty.’’ No one in 
this audience will have failed to observe the fine style and spirit which 
pervades the letter. You will also have observed that Judge Cooley was 
incidentally explaining why the so-called delay complained of could not 
be avoided. Before the Commission had functioned for 30 days it had 
received complaints of delay. There is more on that subject in the 17- 
page letter from which I have just quoted, but I will use a quotation 
from another letter dated April 20, 1887, in which Judge Cooley also 
answers a similar complaint. In that letter he said, ‘‘This communica- 
tion is, therefore, made to you in order to explain the unavoidable delay 
and at the same time to notify you that as soon as other business, which 
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was prior to yours in institution, will admit of its being done, the investi- 
gation entered upon in your case will again be taken up and will then be 
carried to completion. It is not expected that the delay will be great, 
and it will certainly be no greater than is unavoidable.’’ 

Allegations of delay, as we all know, have continued to be made into 
our own day. One of the most conspicuous instances of criticism on the 
ground of delay is related to the reorganization of railroads. Almost 
from the beginning of the recent bankruptcies there has been much talk 
about delay in these proceedings, but there has been no avoidable delay, 
and Judge Cooley’s explanation applies to them. The Commission has 
made every reasonable effort to keep reorganization proceedings moving 
and to bring them to a conclusion. Speaking generally, and with refer- 
ence to all the work of the Commission, I would like to say with empha- 
sis that delay in any proper sense of the word is rare. Unfortunately 
there have been occasional delays, mostly the result of some inadvertence. 
There have also been times when the volume of the work exceeded the 
capacity of our personnel. Under these circumstances unfinished work 
piled up, but the accumulation was worked off just as expeditiously as it 
was humanly possible. Many people appear to be unable to distinguish 
between a considerable period of time or a long period of time, and 
delay. They seem to assume that if it takes long to bring some proceed- 
ing to a conclusion, it has been delayed, while if a matter is disposed of 
in a short time it is supposed to mean promptness. It took something 
like two and one-half years to construct the building in which we are 
meeting this evening. The House which Jack Built in 1838, and rebuilt 
in 1938, under the auspices of the local Junior Board of Commerce, stood 
for three months on the triangle of land at the intersection of 15th 
Street and Pennsylvania Avenue. Does this difference in the period of 
time consumed in doing the work on each of these buildings in itself indi- 
cate that there was delay in the one and not in the other? There may 
have been no delay in either. Considering the volume and variety of 
work being done by the Commission any general criticism of delay is 
simply not warranted. 

I will now quote a letter addressed by Judge Cooley to a member of 
Congress under date of April 18, 1887: ‘‘Dear Sir: When you are in- 
formed that the Commission has as yet appointed but five clerks, and 
that it will probably appoint no more at present, you will readily perceive 
that compliance with your wishes must be at best postponed. The Com- 
mission will, however, keep your request in mind when further appoint- 
ments are to be made.’’ If our present Chairman were to receive a simi- 
lar letter he might use Judge Cooley’s language, but he would undoubt- 
edly add to the last sentence a proviso which would make it read as fol- 
lows: ‘‘The Commission will, however, keep your request in mind when 
further appointments are to be made, provided the person recommended 
by you will be certified to us by the Civil Service Commission in a list 
containing the names of persons eligible for the kind of work for which 
we are employing the additional help.’’ Our oldest employees will 
remember that the original appointments to positions in the Commission 
organization were made largely at the request of members of Congress 
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and Senators. President Cleveland issued an order dated May 7, 1896, 
which made the Commission a part of the classified departmental ser- 
vice, subject to the civil service law, rules and regulations. This order 
was inclusive and excepted no one except persons appointed by the 
President and confirmed by the Senate, and workmen and laborers. On 
April 21, 1908, President Theodore Roosevelt exempted from the Civil 
Service not to exceed twenty special agents in what is now our Bureau of 
Inquiry. This was accomplished through amendment of a schedule in 
civil service rules. Presumably other amendments were made because 
when I became a member of this Commission, on January 1, 1911, 
examiners in the Bureau of Formal Cases, and other persons were not 
under civil service. These exemptions were a departure from President 
Cleveland’s order of 1896. Incidentally, Grover Cleveland’s letterhead 
shows that he wrote from the Executive Mansion, while Theodore Roose- 
velt wrote from The White House. By voluntary agreement between the 
Interstate Commerce Commission and the Civil Service Commission, all 
our Examiners and some others were brought under the civil service in 
1916; and an order of President Roosevelt dated June 24, 1938, has 
brought us back to where I believe Grover Cleveland intended us to be, 
all under the civil service except only presidential appointees and private 
secretaries. I sincerely hope that neither future presidents nor Congress 
will disturb this relation. The application of civil service to all govern- 
ment positions has long been the subject of controversy. Some contro- 
versy is in progress right now, as we know from the public press. Nearly 
28 years of experience as a member of this Commission has led me to 
believe that the uniform and impartial application of civil service rules 
to employes of the government is indispensable to the highest degree of 
success in government work. Please listen to the words of Judge Cooley: 
‘“‘The second step in substantial reform is the establishment of the prin- 
ciple that tenure in non-political offices, filled by appointment, is held by 
no other favor than such as shall come from fitness, and be retained by a 
faithful discharge of duty; that officers are to serve the government, 
which is the same today and forever, and not any party or individual 
which may be voted in or out as the public favor may change.’’ 

All of Judge Cooley’s letters which I examined were written in 
clear, precise, judicial, and restrained language. That clearly was his 
way. It is therefore no surprise that his formal decisions written for the 
Commission should possess these same qualities, even to a greater extent, 
if that were possible. In his letters, writing, and decisions he built un- 
consciously a monument for himself as beautiful as this bronze bust, and 
even more enduring. I have selected typical expressions from formal 
decisions of the Commission written by him. Since the great majority of 
those in attendance here this evening are actively engaged on matters 
relating to interstate transportation, I believe these excerpts will not be 
without present interest. They have borne the test of half a century and 
are as sound today as they were at the time they were promulgated. 
They are presented here in the chronological order in which they ap- 
peared in the reports of the Commission. In re Iowa Steel Barb Wire 
Company, 1 I. C. C. 17, Judge Cooley stated, at page 19: 








I. C. C. PRACTITIONERS’ JOURNAL 





The petitioner in this case makes no complaint of violation of law by the 
railroad companies; the complaint is that a privilege is not granted. But the 
privilege is one which, if lawful, the companies might withhold on their own 
view of what was dictated by their interest or their policy. On the other hand, 
if the privilege is one which the railroad companies cannot grant voluntarily 
because of its coming under the condemnation of the law, neither can the Com- 
mission give authority to grant it. The Commission has not been given a gen- 
eral dispensing power in that regard to relieve hardships under the law, but its 
power in that regard is strictly and carefully limited. The law lays down a 
general rule of equality of right and privilege, and the Commission has no more 
authority to make exceptions to that rule than have any other persons, except in 
the particular cases the law in terms provides for...... 


In re Louisville and Nashville R. R. Co., 1 I. C. C. 31, Judge Cooley said, 
at page 66: 


There is a plain limit to the application of the principle that property is to 
be carried at rates it will bear; and the limit is reached when the rates charged 
are so low that further reduction would necessitate an increase of the charges 
upon other traffic in order to make up to the carrier such loss as the reduction 
causes. 


and at page 80 said: 


Fair and reasonable competition is a public benefit; excessive and unreason- 
ee competition is a public injury. Competition is to be regulated, not abol- 
ished. 


George Rice v. Louisville & Nashville, Etc., R. R. Co., 1 1. C. C. 546 


This being the method whereby reasonable rates are customarily deter- 
mined, we have no occasion to discuss the soundness of the position taken by 
counsel, that if a rate is reasonable in and of itself the Commission cannot 
require it to be changed. We do not question the proposition of counsel that 
Congress has not conferred upon the Commission the authority to force a 
change of reasonable rates. By the Act to Regulate Commerce the Federal Legis- 
lature intended to be just to the carriers as well as to do justice to the general 
public; and we agree that it has not authorized their rates to be changed against 
their will when in themselves the rates are just and reasonable. 


In re The Chicago, St. P. & Kansas City Ry. Co., 2 I. C. C. 258, 259, 260 


This question of authority, now for the first time presented to the Com- 
mission, is raised upon the express words of the statute which declare that “all 
charges shall be reasonable and just.” ; 

ut every statute is to be read in the light of its history and of the evils it 
was intended to redress. And as matter of public history nothing can be more 
notorious than that the Act to regulate commerce had for its leading and general 
purpose, to which other purposes were subordinate, to provide effectual securi- 
ties that the general public, in making use of the means of railroad transporta- 
tion provided by law for their service, should have the benefits which the law 
had undertaken to give, but of which in very many cases it was found the 
parties entitled to them were deprived by the arbitrary conduct, the favoritism, 
or the unreasonable exactions of those who managed them. It may be affirmed 
with entire confidence that the Act was not passed to protect railroad corpora- 
tions against the misconduct or the mistakes of their officers, or even primarily 
to oe such corporations against each other. It is to this end that the Act 
declares that all charges made by the carriers it regulates shall be reasonable and 
just, and the purpose of the declaration is to establish the rule that the charges 
shall not be extortionate. If such was the primary purpose of the statute, as 
unquestionably it was, then the proper meaning of the terms “just and reason- 
able” was employed to establish a maximum limitation for the protection of the 
public, not a minimum limitation for the protection of reckless carriers against 
their own action. 
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In re The Chicago, St. P. & Ark. City Ry. Co., 2 1. C. C. 260 


We cannot as a matter of construction deduce from the general terms of a 
statute a legislative intent which there is no reason to suppose existed in fact, 
but which on the other hand the circumstances all tend to show was not sug- 
gested when the law was under consideration, and if it had been suggested 
would have been received with no favor. 


In re The Chicago, St. P. & Kansas City Ry. Co., 2 1. C. C. 266, 267 


It was probably thought in Congress that with the liberty of action left to 
the carriers they would not needlessly rush to destruction. The assumption may 
not prove to be well founded; but nothing seems plainer than that under the 
law as it stands the protection of carriers against destructive rivalry, and rates 
that lead directly to bankruptcy, must be found chiefly in prudent manage- 
ment, in the cultivation of reasonable relations among themselves, in mutual 
forbearance and the application of a sense of justice to their mutual dealings 
and in their rivalries. If they deliberately proceed to destroy each other, the 
law must take care that in doing so they injure as little as possible individuals 
and communities dependent upon them for transportation facilities. 

Every change in rates affects values; it disturbs trade and alters to some 
extent the value of contracts. The general public is therefore interested in rates 
being steady; and a cut in rates for a time, of which a few vigilant dealers may 
take advantage, may when all its effects are taken into consideration be found 
to be more harmful than beneficial. But if the benefits for the time are 
undoubted, a cut below living rates followed by an advance is always likely to 
beget a sense of wrong in the community, which will do much to establish and 
perpetuate a prejudice against railway management. 


Imperial Coal Co., Etc., v. Pitts. &@ L. E. R. Co. Etc., 2 1. C. C. 644 


The question then remains whether there is unjust discrimination in giving 
to the miners who are at a somewhat greater distance from the common market 
equal rates with complainants. Upon this it is to be said, that it is now practi- 
cally conceded on all hands that rates measured strictly by distance cannot at all 
times be made without serious detriment to business interests in many sections, 
perhaps in all. It is not possible to establish equal mileage rates without great 
curtailment of competition, nor without ruining some carriers and many business 
interests. A great many considerations have weight in the making of rates, and 
while relative distance is important, it is not always controlling. 


The relation between the Interstate Commerce Commission and the 
state commissions has always been characterized by a spirit of friendly 
cooperation. The Interstate Commerce Commission called the first con- 
vention of state commissioners, which was designated as a ‘‘ General Con- 
ference.’’ Judge Cooley called the first convention to order on March 5, 
1889. His preliminary statement covered about four printed pages of 
the proceedings and the opening sentences are so characteristic of the 
man and of the permanent attitude of this Commission that I would like 
to read them to you before I read from a decision of the Commission writ- 
ten by him and expressing Commission attitude toward State action. He 
opened the general conference with state commissioners with these words: 


_ “Judge Cooley: It gives me great pleasure, on behalf of the Commission of 
which | am a member, to welcome you to this place. We are all engaged in kin- 
dred work, and not kindred work merely, but in a large degree in the same 
work. You have your respective spheres of action, limited in territory and by 
legislation, and we have ours which is intended to be as nearly as in the nature 
of things is possible, distinct and separate. But if the Union of which we are 
all citizens is in a political sense one and indissoluble it is even more distinctly 
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so in respect to the great interests which are committed for regulation to your but 
respective Commissions. What is often spoken of as the Railroad System of 
the United States is an illustration of unity in diversity such as it would be 
difficult to find elsewhere in the world.” ' 


I now quote from 3 I. C. C. 250, 251, Abiel Leonard v. The Chicago & 
Alton R. R. Co. et al.: quel 


The Commission will always in the discharge of its duties pay the highest 





: ; yea 
deference and respect to State action. It pe eg as fully as any one pos- wait 
sibly can the importance of all laws and all action on the subject of railroads - 
and their work being harmonious. The Commission can not ignore the fact, ann 
however, that the people of the United States in framing their Constitution con- mis! 
ferred upon Congress the power to regulate commerce between the States. The and 
power was not restricted in the grant, or made subject to any condition what- mn 
ever; it is therefore full and complete, and any State action that would limit or P 
hamper it would obviously be an encroachment upon the domain of federal ther 
authority. ; ; exc 

These are reasons why State action cannot in any case be accepted as con- foll 
clusive in itself when a regulation of interstate commerce is to be made. It is he | 
entitled to respect, and we should examine it in any case in the expectation of 
finding ourselves in full accord with it. It is always possible, however, that mat 
local policy might be found to have resulted in regulations that the Commis- of 
sion believed could not be applied generally with good results; and in such a sue 
case, the better regulation should be made. Cor 

Recommendations to Congress were made in annual reports of the exp 

Commission during Judge Cooley’s period of service, as they have been leg 

made since. They have been required by law from the beginning. As gre 

showing the attitude of the original Commission toward the new Act to mel 

Regulate Commerce, note this language from the first annual report: rep 

1 : . to 1 
_. “The Commission has not seen occasion for recommending any very con- 
siderable changes in the act under which the work is performed. It has seemed 
to its members that the law for the regulation of interstate commerce should be con 
permitted to have a growth, and that it would most surely as well as most mis 
safely attain a high degree of efficiency and usefulness in that ee The general dir 
features of the act are grounded in principles that will stand the test of time gov 
and experience, and only time and experience can determine whether all the 
provisions made for their enforcement are safe, sound, and workable. When un 
they prove not to be, experience will be a safe guide in legislation to perfect Th 
them.” us, 

And the following from the fourth annual report: on 

“The law was undoubtedly intended to provide a comprehensive and efficient gre 
system of regulation. The power of regulation under the Constitution is broad ar 
and unqualified, and the grant of power implies an obligation for its exercise. 

The Act was a legitimate exercise of this authority, and was a legislative re- we 
sponse to an ascertained public necessity and a widely prevailing public senti- tra 
ment. It could not be expected that the first legislative steps would be com- dex 
plete and provide all the details on an adequate and efficient system of regula- lat 
tion. Any such system must grow up gradually from its original tentative form, : 
as experience may demonstrate a necessity for additions and improvements. wr 

' no 

They had made various legislative recommendations and their guide in un 

making them appears to have been expressed in these words, also from ab: 

the fourth annual report : Co 


“Excessive legislation as a cure for all possible evils is not recommended,” 
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but only such legislation as is necessary 


“to give to Governmental regulation the efficiency that is necessary to justify its 
exercise.” 


The spirit of the first reports has been perpetuated through all subse- 
quent reports. As experience has shown practical necessity for changes 
in the law we have advised Congress accordingly. Not until recent 
years has the Interstate Commerce Commission been requested to sub- 
mit the recommendations which it intends to make to Congress in its 
annual reports to some other branch of the government prior to trans- 
mission to the Congress. This we have been constrained to decline to do 
and thus far our recommendations have represented the same inde- 
pendent expression of judgment and opinion which has characterized 
them since Judge Cooley’s time. We recognize no directing authority 
except that of Congress. The pertinent language of Section 21 reads as 
follows: ‘‘The Commission shall in each year make a report, which shall 
be transmitted to Congress. ..... This report shall contain such infor- 
mation and data..... as may be considered of value in the determination 
of questions connected with the regulation of commerce, together with 
such recommendations as to additional legislation relating thereto as the 
Commission may deem necessary. ..... ’? The recommendations and 
expressions of opinion contained in the many letters addressed by our 
legislative committee to the respective committees of both houses of Con- 
gress at the request of those committees represent that same untram- 
melled expression which has characterized those contained in our annual 
reports. I believe this has been a genuine help to Congress and an asset 
to the people of this country. 

A paragraph by our Chairman early in 1937 states the situation 
completely. It reads as follows: ‘‘ We are unable to believe that the sub- 
mission to Congress by the Commission of the views which the law 
directs it to submit can be prejudicial to the cause of good and efficient 
government. If the views are unsound, they will not long stand up 
under attack. If they are sound, they should be of benefit to Congress. 
The free expression of honest opinion by informed bodies is, it seems to 
us, eminently desirable. ’’ 

We have refrained from going beyond our field as defined by Con- 
gress to give expression to policies in other fields which in our view Con- 
gress might adopt. We have sometimes been criticized for not exercising 
a roving Commission to tell Congress and the people of this country what 
we think should be the national policy regarding everything relative to 
transportation. We have been told that instead of spending time in 
deciding cases, characterized as petty, we should be statesmen, formu- 
lating national policies. Such a view of our duties is fundamentally 
wrong. There are many aspects of transportation with which we have 
nothing to do as the law now stands, and it would be most unwise and 
unsound for us to enter upon a discussion of those questions in the 
absence of a prior Congressional mandate. In the language of Judge 
Cooley in a letter previously quoted, ‘‘It is not the province of the Com- 
mission to express opinions generally .... ’’; and in a letter dated May 
18, 1887, he said: 
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“The commission in its correspondence and otherwise is every day made 
aware of the prevalence in some quarters of a vague notion that power has been 
conferred upon it to interfere anywhere and for any reason satisfactory to 
itself in order to prevent what it may think is likely to be harmful; but you of 
course indulge no such baseless notion. The commission, as you will agree, must 
find its authority in the law, and not in its own ideas of right or policy.” 

One incident connected with the official life of Secretary Moseley 
may be known to only a very few since all the participants long since 
passed on. I am bringing it to light for the two-fold reason that on the 
one hand it illustrates his conspicuous zeal and determination, and on 
the other hand, possible future developments in connection with certain 
reorganization schemes suggested for the Commission. I would like to 
suggest in advance, however, that the Commission has been in a constant 
state of reorganization from the date of its creation to the present time. 
It has been continually in an inchoate state because additional duties 
have been assigned to it by Congress from time to time and in the per- 
formance of those duties, together with the old, the Commission has found 
it necessary to make many changes in its organization and methods of 
work. The last important changes were made after the Motor Carrier 
Act was passed. These changes were made necessary to meet the new 
requirements. Only a few months ago we recommended additional 
changes. Except for these I see no necessity for additional substantial 
changes anywhere at the present time. We are organized to do the 
work Congress has given us and I believe we are doing it efficiently 
and economically. We welcome concrete suggestions for improvement. 
What changes should be made in the future under different conditions 
no one can foretell, and there is no necessity for speculating about it 
until Congress shall have once more imposed new duties upon us. After 
Congress has changed our work, it will be time to discuss changes neces- 
sary in our organization. 

But I have not yet related that incident. It is this: The Commission 
had adopted a certain report and order, and the Commissioner in imme- 
diate charge of the proceeding sent it to the Secretary’s office for service 
in the customary way. After a period of time the report had not ap- 
peared, and the Commissioner in charge asked the Secretary why. The 
Secretary told the Commissioner that he, the Secretary, did not agree 
with that report and he would, therefore, not issue it. I need not tell 
you that the report was then issued very promptly. Academic theorists 
and administrative specialists have suggested various types of organiza- 
tion for this Commission, the chief purpose of which appears to be to 
impose upon it the principle of censorship illustrated by the Moseley 
incident, and which received practical demonstration in events connected 
with legislative recommendation numbered 5 in our 50th Annual Report, 
and that numbered 8 in our 51st Annual Report to Congress. 

Mr. Miller told us that celebrations have been held heretofore in 
honor of Judge Cooley because of his eminence in other fields, but never 
before has he been celebrated as a member of the Interstate Commerce 
Commission and as its distinguished first Chairman. I hope that this 
hastily prepared paper which I have presented to you may be accepted 
as a small contribution in commemoration of the services of Thomas 
McIntyre Cooley, first Chairman of the Interstate Commerce Commission. 
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The Extent to Which Fact-Finding Boards Should 
Be Bound By Rules of Evidence * 


By Ausert E. STEPHAN, 
PORTLAND, OREGON 


‘* “What is truth?’ said jesting Pilate, and would not stay for an 
answer.’’! There is modern significance in Bacon’s challenging quota- 
tion. No suggestion appears that this ‘‘trier of the fact’’ was harassed 
by a press of other business, or that the law’s delays, technicalities, and 
expense rushed him forward. After he put his question, he returned 
hastily to the populace eager only to determine how the winds of public 
opinion were blowing. He heeded their ery and gave them Barabbas. 
But the question lingers on: ‘‘What is truth?’’ It is this quest, made 
tangible in the problem of everyday living with others, that is the grist 
of the law in action.* The ceaseless demand to decide controversies fairly 
and promptly * presents the need for practicable methods of search. 

In an endeavor to suggest some guideposts for the future this paper 
seeks to analyze: (1) the nature, and causes of growth, of fact-finding 
boards; (2) the reasons for development of rules of evidence; (3) the 
present attitude of legislatures, commissions, and courts towards these 
rules; (4) a proposed criterion for the future; (5) an examination of 
this criterion, tested by specimen cases, selected to illustrate specific 
rules of evidence and particular genes of fact-finding boards; and (6) 
to submit a conclusion. 


1 
In an era characterized by swift change in every aspect of life,® 


similar change in our judicial system is a normal corollary. Courts, like 
other human institutions, react to the litmus test of social progress.’ 





*Prize-winning discussion in the contest conducted by the American Bar Associ- 
ation under the terms of the Erskine M. Ross Bequest. 

1Bacon, Essay on Truth (1597); John xviii, 38. 

2“Selden’s equity of which the measure was the length of the chancellor’s foot, 
may yet have its counterpart in administrative application of legal standards of 
which the sole measure is the ability of the commissioner to keep his ear to the 
R oe Pound, Administrative Application of Legal Standards (1919) 44 A.B.A. 

ep. , . 

3Pound, Spirit of the Common Law (1921) 56. 

4Dickinson, Administrative Justice and the Supremacy of Law (1927) 235. “The 
function of an administrative body is to get something done. ... . It must seek a 
practical solution for one case rather than a rule for all cases.” _ 
a. Stephens, Administrative Tribunals and the Rules of Evidence (1933) 102: 
Facts cannot always be found. Neither the laboratory nor the courts find all the 
facts; and even in courts controversies must end. Necessity drives us on... .(but) 
necessity, the common excuse for not taking pains, may be the mother of conjecture 

as well as of invention.” (Emphasis supplied.) . 

6Adams, The Epic of America (1931) c. XII; Coyle, The American hy 4 (1938) 
176 Harpers 225; Green, The Administrative Process (1936) 21 Seng | 708, 709. 

‘Taft, C. J., in Proceedings on the Death of Chief Justice White, 257 U.S. v. xxiv, 
et seq. (1921): “The Interstate Commerce Commission was authorized to exercise 
Powers .... which .... would have been, perhaps, thought in the earlier years of 
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There were few historical antecedents * for the current phenomenon of 
fact-finding boards,’ although as early as 1691 English justices of the 
peace were required to fix rates for ‘‘waggoners.’’?° But the concept is 
new. ‘‘A generation ago administrative law was outside the ken of the 
Anglo-American lawyer. Awareness of its problems was, with rare ex- 
ceptions, even beyond the pale of scholarship.’’ “ 

Efforts to classify ‘‘fact-finding boards’’ have produced many labels, 
but these afford slight aid #* in considering the present subject. How- 
ever, it is essential to distinguish the ‘‘fact-finding’’ function from other 
delegated functions. When a utility commission, for example, deter- 
mines a ‘‘reasonable rate,’’ it must, for better or for worse, resolve a 
puzzling question of fact. Similarly, an industrial commission must de- 
termine from available evidence whether decedent’s death occurred ‘‘in 
the course of employment.’’ This can be no ‘‘mere conjecture or guess’’ 
but must be some species of informed fact-finding. Contrast these func- 
tions with other duties, as, auditing accounts, enforcing safety regula- 
tions, or prescribing sanitation standards, wherein these same boards 
perform quite different delegated tasks. Rules of evidence obviously are 
not applicable to such other activities as are lawfully performed with- 
out hearing." 

A variety of causes explains the amazing growth of fact-finding 
boards. First, there was general dissatisfaction with the courts, which 
the people believe should be as flexible as any other social institution.™ 
Common law forms of action, evolved from Year Book antecedents, pro- 
duced intricate pleadings which were not materially simplified until 
late in the nineteenth century. Meanwhile in Topsy fashion, even more 
elaborate rules of evidence developed. They seemed to grow by accretion 
and never to diminish by erosion. Exceptions to these rules accumu- 
lated'® until charges frequently echoed that trials had become technical 





the Republic to violate the rule that no legislative power can be delegated. But 
the inevitable — and exigencies of government and the utter inability of Con- 
ress to give the time and attention indispensable to the exercise of these powers in 
etail forced the modification of the rule.” 

8Root, Public Service by the Bar (1916) 41 A.B.A. Rep. 355, 368. 

®The law courts had long been familiar with reference to masters in chancery, 
referees in bankruptcy, commissioners in admiralty, and other “triers of the fact” to 
supplement the common law methods. Crowell vs. Benson, 285 U.S. 22, 51 (1932). 
The seventeenth and eighteenth century struggle between the law and equity courts 
was largely precipitated by jurisdiction which the chancellors seized over matters not 
readily susceptible of fair common law adjudication. Pound, Law and Morals (1926) 
30-34, Spirit of the Common Law (1921) passim. te 

103 William and Mary, c. 12, sec. 24, par. xxiv, cited in Berle, American Adminis- 
trative Law (1917) 30 Harv. L. Rev. 430, 441. a 

Frankfurter, Foreword to “A Symposium on Administrative Law, 1931-33 
(1933) 18 lowa L. Rev. 129, 130; see Radin, The Courts and Administrative Law 
(1935) 23 Calif. L. Rev. 469, 481; Dickinson, Administrative Law and the Fear of 
Bureaucracy (1928) 14 A.B.A.J. 513. . 

12Eastman, The Place of the Independent Commission (1928) 12 Constit. Rev. 
95, 97; Berle, supra, note 10, passim. 

18Reck vs. Whittlesberger, 181 Mich. 463, 148 N.W. 247 (1914). 

14Chicago Junction Case, 264 U.S. 258, 265, note 10 (1924); American Tel. & Tel. 
Co. vs. United States, 14 Fed. Supp. 121, 125; aff’d 299 U.S. 232 (1936). 

15Pound, Spirit of the Common Law (1921) 99. 
16Wigmore, Evidence (2d ed. 1923) Sec. 4a. 
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battles for strategic advantage.'7 Closely related was the attendant ex- 
pense. It was the era following ‘‘Bleak House.’’ Public opinion grew 
more vocal as lawyers’ fees and court costs mounted.’® 

New problems, however, resulting from economic complexity were 
the main cause. Except in certain domains of equity, the courts were 
generally concerned with specific controversies arising from past trans- 
actions. Someone had to deal broadly with the present and future. 
Both legislatures and courts were ill-equipped to determine the reason- 
ableness of myriads of utility rates, the fairness of competitive prac- 
tices in business, the majority membership in competing labor organiza- 
tions, the integrity of security issues, or the distribution of broadcasting 
stations throughout the nation.’® ‘‘Usually the only hope was to turn a 
body of experts loose on the question, instructing them to use their 
trained best judgment, their undoubted accessibility and consequent sim- 
plicity of procedure, and a wide range of powers designated in the stat- 
ute, without technical checks.’’ 2° 


2 


The ‘‘rules of evidence’’ may be defined as those limitations on the 
presentation of facts to the modern jury *’ which result from standards 
of admissibility, relevancy, materiality, and competency.” 

The basic philosophy of these rules revolves around four principal 
concepts : 

(A) To satisfy deep-rooted common law ideals of fair procedure. 
Illustrative are requirements of sworn testimony, opportunity for cross- 
examination and rebuttal, insistence that all evidence be formally intro- 
duced, and power to subpoena witnesses and documents ; 

(B) To present only trustworthy evidence before untrained lay 
juries. This produced such exclusionary rules as those concerning hear- 
say, opinion, and best evidence ; 

(C) To shield, for social reasons, certain ‘‘privileged communica- 
tions’’ made in confidential relationships; and 

(D) To protect the citizen, accused of crime. This explains the 
right of confrontation, and the limitations upon self-incrimination and 
involuntary confessions. 

However, in practice, many of these rules, though nobly conceived, 
became widely regarded, not as shields in the protection of inalienable 





17Bentham’s bitter invectives against this “sporting theory of justice” started 
—- in procedure and evidence which happily are gaining momentum. Infra, 
note 2). 
18Efforts were even made to prohibit lawyers from appearing before these new 
fact-finding boards. Pound, Administrative Application of Legal Standards (1919) 
44 A.B.A. Rep. 446, 464. 
19For the infinite range of state boards, see Cuthbert W. Pound, Constitutional 
Aspects of Administrative Law, (1923) 9 a. 409, 411. 
20Berle, American Administrative Law (1917) 30 Harv. L. Rev. 430, 441-2. 
_ 21Thayer has shown how far removed is the “trial by one’s peers” wrested from 
King John at Runnymede from the modern concept of trial by jury. Preliminary 
reatise on the Law of Evidence (1898) cc. I-III. 
22Wigmore, Evidence (2d ed. 1923) sec. 1; compare Lehman, “Technical Rules 
of Evidence” (1926) 26 Col. L. Rev. 509, 514. 








156 I. C. C. PRACTITIONERS’ JOURNAL 





rights, but as weapons to impede the discovery of truth.2* Furthermore, 
the courts created so many exceptions in cases where the rules if techni- 
cally applied would work an injustice, that ‘‘they are floundering and 
half-drowned in their own precedents.’’ *4 

It is beyond the province of this paper to consider the critical re- 
examination of these rules which is now in progress,”5 apart from the 
inference that widespread recognition of their deficiencies even in jury 
trials makes a far stronger case for similar recognition with respect to 
fact-finding boards, composed, presumably at least, of men ‘‘appointed 
by law and informed by experience.’’ *® 


3 


The extent to which fact-finding boards are now bound by rules of 
evidence has been thoroughly examined.2*7 Wigmore contrasts two 
conflicting theories that interplay, which he styles the ‘‘popular’’ and 
the ‘‘technical.’’?* The ‘‘popular’’ view holds that these rules were 
evolved during an era of jury trials; they have become so complicated as 
to confound the courts and repel the public; they are widely misused to 
evade disclosure of pertinent facts, rather than to protect the jury from 
being misled; and accordingly they should be discarded in proceedings 
before fact-finding boards composed of experts. The ‘‘technical’’ view 
contends that they are the product of centuries of judicial experience; 


28Cardozo, Nature of the Judicial Process (1921) 156, 171-5; Pound, Spirit of 
the Common Law (1921) 125-128. 

24Pillsbury, Administrative Tribunals (1923) 36 Harv. L. Rev. 405, 585-6. 

25Dean Wigmore is newly appointed Chairman of Section of Judicial Adminis- 
tration of American Bar Association to Suggest Improvements in the Law of Evi- 
dence (1938) 24 A.B.A.J. 78, 81; Morgan et al., The Law of Evidence (1927); Morgan 
and Maguire, Looking Backward and Forward at Evidence (1937) 50 Harv. L. Rev. 
909, 924-5 summarizes the report of Commonwealth Fund’s Legal Research Com- 
mittee Proposal of Specific Reforms in the Law of Evidence; Callaghan and Fergu- 
son, Evidence and New Federal Rules of Procedure (1936) 45 Yale L. J. 622; Mitchell, 
Proposed Rules of Civil Procedure (1937) 23 A.B.A.J. 966, 968, particularly for dis- 


cussion of rey rule 50, since adopted by the Supreme Court as Rule 43, — US. 


— (1937), 82 L.Ed. (adv. op.) i, 19. 
26111. Cent. R.R. vs. Interstate Com. Comm., 206 U.S. 441, 454 (1907). 
27Stephens, Administrative Tribunals and the Rules of Evidence (1933) collects 
the cases arising under the Interstate Commerce Commission, Federal Trade Com- 
mission, immigration statutes, state tax and public utility commissions; Ross, Ap- 
licability of Common Law Rules of Evidence before Workmen’s Compensation 
mmissions (1923) 36 Harv. L. Rev. 263; Note (1922) 36 Harv. L. Rev. 79; Wig, 
more, Administrative Boards, Are rte Rules of Evidence in Force (1922) | 
Ill. L. Rev. 263, and see (1923) 18 Ill. L. Rev. 248; Garrison, National Railroad Ad- 
justment Board (1937) 46 Yale L. J. 567, 579-598; Van Vleck, Justice in Enforce- 
ment of Quasi-Criminal Law (alien cases) (1932) 1 Geo. Wash. L. Rev. 18, 36; 
Oppenheimer, Deportation Process (1938) -36 Mich. L. Rev. 355, 361; Sherman, Evi- 
dence under Workmen’s Compensation Laws (1920) 68 U. Pa. L. Rev. 203; Stevens, 
Legal Evidence before Board of Tax Appeals (1928) 6 Nat. In. Tax Mag. 459; 
Stumberg, Administrative Procedure under Longshoremen’s and Harbor Workers 
Compensation Act (1932) 10 Tex. L. Rev. 438; Goldsmith, Legal Evidence in New 
York Children’s Court (1933) 3 Brooklyn L. Rev. 24; Smethurst, Administrative 
Interpretation of National Labor Relations Board (1935) 3 Geo. Wash. L. Rev. I4l. 
28Wigmore, Evidence (2d ed. 1923) Sec. 4, 4a-f; ibid. Supplement (1934) Sec. 4, 
4a-m, especially Sec. 4b. 
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they have proved the only sound way of procuring the facts; and, having 
tried their mettle in such a crucible of experience, they should be applied 
to new situations. The technical view has few adherents.”® 

Legislatures, commissions, and courts generally follow the popular 
theory. Many statutes provide that the board shall promulgate its own 
rules of procedure. This is equivalent to an abrogation of the common 
law rules of evidence.*® Others provide that ‘‘the technical rules shall 
not apply”’ or that ‘‘the proceedings shall be as simple and summary as 
possible’’ or that ‘‘no errors in the admissibility of evidence shall impair 
the decision of the board.’’** Pursuant to these statutes most of the 
boards have provided exceedingly liberal rules of evidence.*” 

The viewpoint of fact-finding boards is concisely stated by the Inter- 
state Commerce Commission. In 1908, it pointed out that its proceedings 
are radically different from those of a court determining the rights of 
private parties before it. Every important rate adjudication affects not 
only the shipper-complainant and railroad-defendant, but all shippers, 
industries, communities, and carriers concerned with similar transporta- 
tion.** This frequently involves large sections of the country. ‘‘It is 
perhaps not too much to say that not a single case arising before the 
Commission could be properly decided if the complainant, the railroad or 
the Commission were bound by the rules of evidence applying the intro- 
duction of testimony in courts.’’ *4 
The leading judicial authority was originally dictum : * 


“The inquiry of a board of the character of the Interstate Commerce Com- 
mission should not be too narrowly constrained by technical rules of the ad- 
missibility of proof. Its function is largely one of investigation,36 and it should 
not be hampered in making inquiry by those narrow rules which prevail in trials 


of —— law where a strict correspondence is required between allegation and 
proof.” 


This dictum has been so frequently quoted in other cases that it has 
become accepted as a basic rule for all fact-finding boards.** However, 
the court thereafter added the warning that: 





29Wigmore, Evidence (2d. ed. 1923) Sec. 4b. 
80/bid. Sec. 4c. 
81Stephens, op. cit. supra; Ross, op. cit. supra, note 27. 
at Interstate Commerce Commission, Rules of Practice (1936) Rules X-XIII; 
Federal Trade Commission, Rules of Practice (1931) Rule 1X; Federal Communica- 
tions Commission, Rules and Regulations, (1934) Rules 64, 65; National Labor Rela- 
tions Board, Rules and Regulations (1936) Art. 2, Sec. 26. 
Ly - compere Garrison, National Railroad Adjustment Board (1937) 46 Yale 


383Radin, The Courts and Administrative Agencies (1935) 23 Calif. L. Rev. 469, 
473, shows that in most determinations by other administrative agencies the effect on 
the general public is far broader than in ordinary court litigation. 

8422d Annual Report of the Interstate Commerce Commission (1908) 9, 10. 

85Interstate Com. Comm. vs. Baird, 194 U.S. 25, 44 (1904). The fact that it 

Was originally dictum is pointed out in Stephens, Administrative Tribunals and the 
Rules of Evidence (1933) 20. 
. *6The court’s statement of the investigational nature of the Commission’s func- 
tions was correct when decided, but two years later the Hepburn amendment made 
the my judicial ir effect. Interstate Com. Comm. vs. Ill. Cent. R.R., 215 US. 
452, 469-70 (1910). 


87Stephens, Administrative Tribunals and the Rules of Evidence (1933) passim. 
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“The more liberal the practice in admitting testimony, the more imperative 
the obligation to preserve the essential rules of evidence by which rights are 
asserted or defended the Commissioners cannot act upon their own informa- 
tion as could jurors in primitive days.”38 


These two citations epitomize the present judicial attitude. 


4 


It is now appropriate to analyze what differences, if any, between 
juries and fact-finding boards should warrant different rules.*® These 
distinctions are aptly grouped under four divisions: * 

(A) Prompt action through reduction in grounds for appeal by 
statutory and judicial elimination of technical, procedural, and evidential 
contentions; practice of according finality to factual determination ; ten- 
dency of trained examiners to participate in development of essential 
facts,*! rather than the frequent dramatics between counsel in jury 
trials ; 

(B) Continuous supervision over specific subjects, as contrasted 
with temporary jury service of citizens enlisted from their infinite variety 
of employment or unemployment for perhaps the first serious fact-finding 
task since the days of their schooling. The commissioner determining 
industrial accident cases is far better equipped to evaluate hearsay testi- 
mony concerning symptoms of traumatic inguinal hernia than jurors 
considering this question immediately after hearing a negotiable instru- 
ment suit and before deciding a negligence action. Likewise, the public 
utility examiner can pass far better judgment on the probative value of 
statistical compilations (although violative of best evidence rules) re- 
garding complex rate adjustments than jurors to whom the problem is 
wholly foreign to their past experience; 

(C) Expert knowledge of a commission, like that of any other 
human institution, is acquired through continuous supervision of par- 
ticular fields by competent officials,4? buttressed by technically trained 
accountants, engineers, lawyers, physicians—depending upon the board’s 
jurisdiction—as contrasted with parades of partisan ‘‘experts’’ produced 
by opposing counsel before inexperienced jurors; and 


88] nterstate Com. Comm. vs. Louisville & N. R. Co., 227 U.S. 88, 93 (1913). 

8®8These rules do not apply strictly in equity or admiralty cases, or in ex parte, 
interlocutory, grand fury: arbitration, or extradition proceedings. Wigmore, Evi- 
dence (2d ed. 1923) (Supp. 1934) Sec. 4a-m. 

4°Crowell vs. Benson, 285 U.S. 22, 46 (1932) “.... the Act contemplates that, as 
to questions of fact .. . . the findings of the deputy commissioner, supported by 
evidence . . . . shall be final. To hold otherwise would be to defeat the obvious 
purpose of the oe to provide a prompt, continuous, expert, and inexpensive 

” (Emphasis supplied.) 


sae Stephens, What Courts can learn from Commissions (1933) 19 A.B.A.J. 


, 


42Pound recalls that during the first quarter of the nineteenth century three New 
England appellate courts had justices whose past vocations had been as a clergy- 
man, a physician, a farmer, and a blacksmith. Spirit of the Common Law (1921) 113. 
On the other hand, Dickinson points out that a few years ago there was a com- 
missioner of health who was a harness maker, another an undertaker, a public utili- 
ties commissioner who was a barber, and a commissioner of sanitation who was 4 


-_~ a te Gu ee oe oe oe st 4 Oo = naaoerrosokterean 
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(D) Inexpensive procedure achieved through concise, simplified 
pleadings, statutory provisions eliminating the normal incident of ‘‘court 
eosts,’’ assistance to parties appearing without legal counsel, and dis- 
couragement of appeals for reasons just discussed.* 

Do these differences justify different rules? Strict observance of 
some rules of evidence causes extensive delay, appeals, and expense. 
Moreover, it is doubtful whether such observance advances the quest of 
truth before expert boards continuously hearing specialized matters. 
However, complete relaxation of certain rules violates deeprooted ideas 
of fairness, and also needlessly burdens the record with extraneous 
matter, likewise impeding the prompt and inexpensive disposition of the 
enormous volume of important controversies which these boards deter- 
mine. Are we not driven to some practicable compromise? Would it be 
desirable to provide that these boards (1) shall observe the procedural 
rules of evidence which are based on ideals of fairness; and, (2) may 
admit any relevant evidence, regardless of exclusionary rules, if the 
board determines, in each instance, that the elements of trustworthiness, 
necessity, convenience, and expense make it the most reasonable method 
of obtaining the best available proof? Would it be appropriate to leave 
to the board’s continuous and expert judgment the determination of the 
existence of these elements, and of the trustworthiness and weight of 
such evidence ? 

Obviously, such vague standards arouse the same concern that in- 
heres in utilization of other vague standards such as ‘‘reasonable rates’’ 
or ‘‘reasonably prudent man.’’ ** But, faced with the practical problem 
of countless controversies pressing for decision in this complex day, are 
we not compelled to vest this discretion in fact-finding boards as an 
alternative to further congestion of litigation arising from the fear of 
isolated abuse of such standards? 

There is small satisfaction, however, in such a priori conclusions. 
Therefore, this tentative criterion of fairness, necessity, availability, and 


house mover. “The deficiencies resulting from such conditions cannot be corrected 
or, to any considerable extent, mitigated by judicial review, however broad in scope. 
The same thing is true of the maintenance of a proper attitude in the administrative 
processes.” Dickinson, Administrative Law and the Fear of Bureaucracy (1928) 14 
A.B.A.J. 513, 600. In spite of these isolated examples of incompetency on bench and 
commission, the average level seems relatively high, and Pound suggests that the 
current danger is that the judicial character of many commissions may precipitate 
too much of the same sort of crystallization that has occurred in the history of 
equity. The Future of Law (1937) 47 Yale L. J. 1, 6-7. 

43In practice before the Interstate Commerce Commission, for example, a letter 
may be considered as an informal complaint; simplified formal complaints are out- 
lined in the Rules; there are no filing fees; properly trained rate experts may pre- 
sent the case for the shipper; the commission bears the cost of stenographic tran- 
script of the record; and in many cases free copies are furnished parties. Rules of 
Practice (1936) passim. For similarities in other agencies, compare, Brown, Ad- 
ministrative Commissions and the Judicial Power (1935) 19 Minn. L. Rev. 261, 306. 

An examination of twenty-five of the 1937 annual reports of outstanding federal 
and state administrative agencies revealed that well over 90 per cent of their deci- 
sions were finally adjudicated without appeal to the courts. 

44The advantages, as well as the dangers, implicit in the use of such standards are 
re in Pound, The Administrative Application of Legal Standards (1919) 44 
A.B.A. Rep. 446, 452-6. 
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reasonableness will be tested by important rules of evidence invoked in 
past cases, in order to determine the soundness of its proposed application 
in the future. 


5 


In the examination of this criterion, the specimen cases are arranged 
according to the analysis heretofore made* of the rationale of rules of 
evidence as (A) Procedural, (B) Exclusionary, (C) Privileged, and 
(D) Protective. 


(A) PRocEDURAL 


The fundamental right to a fair hearing is determined from the 
character of the proceedings.** It is involved in such cases as permit 
unsworn testimony, deny cross-examination, or promulgate orders upon 
the basis of facts not placed in evidence. 

1. Unsworn Testimony. The oath serves the double purpose of 
impressing upon the witness the seriousness of his duty to tell only 
the truth, and of subjecting him to prosecution for perjury. It takes 
but a moment to be sworn, and the administrative advantages of 
‘‘prompt, continuous, expert, and inexpensive’’ methods are strength- 
ened by this formality.** It should be preserved. 

2. Right of Cross-Examination. Experience in the conduct of all 
types of procedure indicates the value of cross-examination as an aid in 
separating the gold from the dross of testimony. The adversary party 
always has a more active interest in narrowing the facts than does the 
presiding tribunal whether it be administrative or judicial, and usually 
he is armed with some information not known to the tribunal as an aid 
in cross-examination. To deny this right is to deny a fair hearing, and 
also to impede rather than to assist the board in determining facts.** 

3. Ex Parte Statements. The opinions are divided on this subject.” 
Such evidence in one case was held grounds for reversal, but in others 
the board acted on secret evidence obtained from defendant’s business 
rival.*° This violates all standards of fair play, denies opportunity for 





45Supra, pp. 5-6. 

46“Ample opportunity should be afforded to all parties to make by evidence and 
argument a showing from the standpoint of justice and law of the step asked to be 
taken.” New England Divisions Case, 261 U.S. 184, 200 (1923). 

47Pacific Coast Casualty Co. vs. Pillsbury, 171 Calif. 319, 153 P. 24, 27 (1915) 
(industrial accident commission decision based on unsworn opinion evidence re- 
versed); contra Pratt vs. Raymond, 188 Ill. 469, 59 N.E. 16 (1900) (tax commission 
decision based on unsworn testimony sustained). , 

48Chicago & E. I. Ry. vs. United States, 43 F. (2d) 987 (1930); Gauthier vs. 
Penobscot Chem. Fibre Co., 113 Atl. 23, 31 (Maine 1921); contra Chin Ah Yoke vs. 
White, 244 Fed. 940 (C.C.A. 9th 1917) (deportation order sustained on testimony of 
wa oO held for cross-examination) but see Kwock Jan Fat vs. White, 253 U. S. 

49Compare Carstens vs. Pillsbury, 172 Calif. 572, 158 P. 218 (1916) with Bereda 
Manufacturing Co. vs. Industrial Board, 275 Ill. 514, 114 N.E. 275 (1916) (affirmance 
and reversal, respectively, on basis of similar evidence in compensation cases). 

50Pratt vs. Raymond, 188 Ill. 469, 59 N.E. 16 (1900). 
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rebuttal or cross-examination, and again, impedes procurement of the 
best available evidence, without any compensating advantages.5* 

4. Erroneous Admission or Exclusion of Evidence. Such errors 
are not ground for reversal®* unless there is prejudice.** Orders based 
upon evidence which is irrelevant because not properly connected are 
void.** Seasonable objection must be made upon proffer of evidence.™ 
These principles seem sound and accord with enlightened practice in the 
courts. While certain flexibility and informality in the conduct of ad- 
ministrative proceedings facilitates prompt and inexpensive action, it 
is equally important that parties protect their interests, and likewise, 
the efficiency of these boards, by observance of requirements designed to 
promote continuous dispatch of business. 

5. All Evidence Required to be of Record. Many cases have arisen, 
particularly in the public utility field, concerning this matter. The 
leading case®® holds that the Commission may not properly consider 


51[n Day vs. Sioux Falls Fruit Co., 43 S. Dak. 65, 177 N.W. 816 (1920) the court 
affirmed an order based on leading questions on direct testimony although prejudi- 
cial. Here again is the objection that encouragement of such practice impairs 
development of true factual situation, when counsel is permitted to put in witness’ 
mouth the answer which he wants. 

52People vs. Pub. Serv. Comm., 127 App. Div. 480, 112 N.Y. a 133 (1908). 

53Western Chem. Co. vs. United States, 271 U.S. 268 (1926); Williamson vs. R.R 
Comm., 193 Calif. 22, 222 P. 803, 809; See Rules of Civil Procedure, etc., Rule 61, — 
US. — (1937) 82 L.Ed. (adv. op.) i, 27. 

54Northern Pac. Ry. Co. vs. Dept. of Pub. Works, 268 U.S. 39, 45 (1925). 

55Spiller vs. Atchison, T. & S. F. Ry. Co., 253 U.S. e” 131 (1920) ; Lonergan vs. 
United States, — U.S. — (1938), 82 L.Ed. (adv. op.) 434, 4 

56United States vs. Abilene & S. R. Co., 265 U.S. 274, 738-290 (1924). It is sig- 
nificant to discover that Justice Brandeis, who delivered the opinion had had personal 
experience with the inequities of a contrary ruling, when fourteen years earlier he 
had appeared as counsel for a group of shippers. In Evidence taken by the Inter- 
state Commerce Commission in Proposed Advances of Freight Rates (1910) Sen. 
Doc. 725, 6lst Cong., 3d Sess., Vol. 3, p. 1979-80, the following appears: 

Mr. Louis D. Brandeis, counsel stated: 

“Your Honor, a point has been made here that | think ought to be made 
a There have been references made many times to the fact that mat- 
ters which are on file in the . . . . Commission are a part of the record in this 
case. 

After discussion of the statute, the presiding examiner announced: 

“It is always the me in .. . . Commission cases that all... . papers 
made by law to be filed . . are evidence in every case... . without any spe- 
cific introduction . 

Mr. Brandeis replied: 

“Just let us see where that rule, if it is applied, would lead us ... . the rail- 

mon .. .» file with the.... Commission extremely voluminous ‘documents 

. Now it is practically impossible for anyone to make . . . . an argument 

... unless in some way . . . . notice is given. ... 1 had supposed that the 

effect of that provision in the statute was (to make ‘it necessary) in the trial of 

any case... . for the parties relying upon a particular document to put it in 
evidence ; that is, to refer to it; not necessarily that it be copied in the record.” 

The examiner overruled this objection, stating: 

“If this were a lawsuit, the objection would be absolutely correct . The 
Commission bas a right and does in cases draw upon its own information which, 
from 16 to 17 years’ experience of some of them, they possess. You do not know 

upon what they draw . In reaching their conclusions, they may go way out- 
side of anything you introduce or anything the carriers introduce and draw on 
their own information... . . ” (Emphasis supplied.) 
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data taken from annual reports unless it is formally placed in evidence, 
or the pertinent portions thereof identified with particularity. A Wis- 
consin case™ reached a contrary result on the theory that the Commission 
might take judicial notice of such facts because of expert knowledge, and 
upheld an order determining the fair apportionment of cost to terminal 
expense although there was no evidence of record. The latter court drew 
a parallel to a former’s expert knowledge of the number of acres which 
should constitute a day’s plowing. The fallacy is, that however much 
the commissions (and the courts) may hope or wish they had such expert 
knowledge, they are, in truth, far removed from it. For example, the 
Wisconsin opinion was written in 1915, but more than twenty years later 
the Interstate Commerce Commission was still wrestling with efforts to 
determine accurate methods of cost apportionment.® 

Since such matters are usually highly controversial, it seems essential 
that all evidence be placed in the record so that there may be actual 
notice plus opportunity to test its trustworthiness by the searchlight of 
cross-examination and rebuttal. Where pertinent evidence is specifically 
identified in the record, this requirement seems satisfied,®5® but where the 
commission gives notice of general intent to consider various filed reports 
and records,® such general notice is too often the product of fatigue 
rather than pressure of administrative burdens. Frequently, commis- 
sions consider many things which they remember (or think they remem- 
ber) as facts (or ‘‘believed’’ facts) when if the particular evidence were 
introduced,® subject to cross-examination and rebuttal, their conclusions 
would be far different.® 

6. Independent Investigation and Inspection. These boards, created 
to perform regulatory functions, should most certainly acquire that 
familiarity with their specialty, whether it be utilities, industrial hazards, 


57Chicago & N. W. R. Co. vs. Railroad Commission, 156 Wis. 47, 145 N.W. 216, 
218 (1914). 


58See Report on Cost Finding in Railway Frei Sent Service for Regulatory Pur- 


poses, Federal Coordinator of Transportation (19 The Coordinator, Interstate 
Commerce Commissioner Eastman, alluded to the e aifold difficulties of attempting 
to apportion costs. 

59United States vs. Abilene & S. R. Co., 265 U.S. 274, 289, n. 13 (1924); Lindsey 
vs. Pub. Util. Comm., 111 O. St. 6, 144 N.E. 729 (1924); Atchison, T. & S.F. R. Co. 
vs. Pub. Serv. Comm., 130 Kans. 771, 288 P. 755 (1930); contra People US. Hicks, 105 
N.Y. 198, 11 N.E. 653 (1887). See Stephens, Administrative Tribunals and the Rules 
of Evidence (1933) 97-8. 

60Steamboat Canal Co. vs. Garson, 43 Nev. 298, 185 P. 801 (1919). 

610r specifically identified, if expense of voluminous nature precludes introduc- 
tion. Supra, note 59. 

62Atchison, T. & S.F. Ry. Co. vs. United States, 284 U.S. 248 (1932) .(reversin 
an order of the Commission for failure to reopen the record to receive evidence 0 
changed economic conditions resulting from business depression). “It is plain that 
a record which was closed in September, 1928 . . . . cannot be regarded as repre- 
sentative of the conditions existing in 1931 In justification . . . . it is urged 

. that a reopening would have meant further lengthy proceedings. It is said 
that .... ‘the Commission necessarily projects into the future the results of a deci- 
sion’... . These suggestions .. . . are without force when overruling economic forces 
have made the record... . . irresponsive to present conditions The prospect 
that a hearing may be long does not justify this denial . (of) .... a fair hear- 
ing.” Contrast United States vs. Northern Pac. Ry. Co., 288 U.S. 490 (1933). 
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or business practices, which will improve their comprehension of facts. 
There is, however, nothing more illusory than half-truths, and if they 
acquire certain knowledge of facts (or ‘‘believed’’ facts) through inde- 
pendent examination, or elusive judicial notice, it would seem that this 
knowledge, if relevant, should be placed in evidence, and subjected to the 
same corrective scrutiny. The cases, however, are contra.® 

7. Burden of Proof. Generally this rests upon complaints in pro- 
ceedings before commissions just as in the courts.®4 

a. Circumstantial Evidence. Liberal practice, particularly by the 
accident commissions in predicating their findings upon circumstantial 
evidence of injury without supporting direct evidence has been upheld.® 
There is nothing particularly novel in this practice, for courts likewise 
recognize the necessity for basing their findings upon circumstantial 
evidence when it is the best obtainable. The only limitation is that there 
must be some evidence as contrasted with ‘‘conjecture or guess.’’ 

b. Presumptions. Statutes creating presumptions which shift not 
only the burden of going forward, but the entire burden of proof® have 
heen criticized and restricted by court decisions.** While these pre- 
sumptions spring from legislation, rather than rules of evidence, it seems 
appropriate to observe that such artificial methods seldom facilitate 
factual determinations and should be discouraged, at least before fact- 
finding boards.®* 


C. Weight of Evidence. It is well settled that the fact-finding board 
determines the weight.®® This is significant in considering what types 


68St. Louis-Southwestern Ry. Co. vs. Stewart, 150 Ark. 586, 235 S.W. 1003 (1921) 
(report of commission engineer concerning condition of passenger station not placed 
in ce Wichita R. & Light Co. vs. Court of Industrial Relations, 113 Kans. 
217, 214 P. 797 (1923) report of commission’s engineer of which complainants had no 
notice until several weeks after effective date of order). Distinguish Lindsey vs. 
Pub. Util. Comm., 111 O. St. 6, 144 N.E. 729 (1924) on ground of notice. 

64Ross, Rules of Evidence before Workmen’s Compensation Commissions (1923) 
3 Harv. L. Rev. 262, 265. 

65]n Western Grain & Sugar Products Co. vs. Pillsbury, 173 Calif. 135, 159 P. 423 
(1916), the court held that blood stains on a dock adjoining the building where the 
deceased watchman was employed was sufficient evidence to support the commis- 
sion’s a that he had been murdered in the course of employment. There are 

e 


countless other cases, the only limitation being that there must be some evidence to 
support a findi 


Ette, 223 Mass. 
N.W. 247 (1914). 

66Thus several workmen’s compensation acts provide that in the absence of sub- 
stantial evidence to the contrary, it shall be presumed that the claim comes within 
the provisions of the act, that sufficient notice thereof was given, that the injury was 
not occasioned by a willful intention to injure, and that the injury did not result 
solely from the intoxication of the deceased while on duty. New York Consol. 
Laws, c. 67, Sec. 21; Longshoremen and Harbor Workers Compensation Act, 44 Stat. 
1424, 33 U.S.C. 901, sustained in Crowell vs. Benson, 285 U. S. 22 (1932). 

_ 8tFogarty vs. National Biscuit Co., 221 N.Y. 20, 116 N.E. 346 (1917); Modra vs. 
Little, 223 N.Y. 452, 119 N.E. 853 (1918); Ross, Rules of Evidence before Commis- 
sions (1923) 36 Harv. L. Rev. 263, 273. 

— Los Angeles Gas & E. Corp. vs. R.R. Comm., 289 U.S. 287, 304-5 

69Inter. Com. Comm. vs. Louisville & N. R. Co., 227 U.S. 88, 92 (1912); Tagg 
Bros. & Moorhead vs. United States, 280 U.S. 420, 444, n. (1930); II Sharfman, The 
Interstate Commerce Commission (1931) 430, IV ibid. (1937) 196-220. 


ng as contrasted with “mere conjecture or guess.” See Jn Re Von 
6, 111 N.E. 696 (1916); Reck vs. Whittlesberger, 181 Mich. 463, 148 
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of evidence should be admitted, for if the conclusion is reached that ex- 
elusionary rules of evidence should be relaxed in administrative proceed- 
ings, then it is particularly important that the weight to be accorded 
evidence should rest with the board that not only has expert knowledge 
but also has opportunity personally to hear testimony and determine 
the credibility of witnesses.” 

Summary. The foregoing procedural rules of evidence (except those 
dealing with burden of proof) secure ‘‘the right to a fair and open 
hearing’ and should be reenforced, rather than relaxed in order to 
preserve the ‘‘prompt, continuous, expert, and inexpensive’’ advantages 
of administrative determination. 


(B) ExcLusionary 


Do these administrative advantages warrant any relaxation of 
‘exclusionary rules,’’ which are based primarily on considerations of 
trustworthiness before a jury? At best, these rules can only control what 
the ‘‘trier’’ hears or sees, and cannot control his thinking.?* The jury is 
untrained, the board experienced. The jury merges its thoughts in 
general verdicts; the board reports detailed findings of fact and conclu- 
sions.“* There are enormous difficulties in systematizing and correctly 
applying these rules and their exceptions, yet erroneous rulings are 
grounds for appeal and retrial if the ‘‘trier’’ was prejudicially misled. 
To import this delay, uncertainty, and expense into administrative action 


may be to permit undue precaution to impair administrative advantage. 
Specific rules will be examined in the light of these comments. 

(1) Hearsay"*—(a) Declarations of Deceased Persons. These state- 
ments are admissible in criminal cases, but not in civil cases unless part 
of the res gestae.** But where such declarations are not part of the res 
gestae, the commissions and courts are divided. In the typical case, the 


70Compare Frank, Law and Modern Mind (2d ed. 1931) 109. 
wn -— Comm. vs. Pacific Gas & Elec. Co., — U.S. — (1938) 82 L.Ed. (adv. op.) 

72Frank, Law and the Modern Mind (2d ed. 1931) 107, 178, 303; Lehman, Tech- 
nical Rules of Evidence (1926) 26 Col. L. Rev. 509, 510-2; Radin, The Courts and 
Administrative Agencies (1935) 23 Calif. L. Rev. 469, 471. : 

™3Chicago Junction Case, 264 U.S. 258, 263-5 (1924); Florida vs. United States, 
282 U.S. 194, 215 (1930); Heitmeyer vs. Fed. Communications Comm., — F. (2d) — 
(C.CA. D.C. 1937) U.S. Law Week, Jan. 11, 1938, p. 29. Shortly before the decision, 
the Chairman of the Commission had issued a press statement that thereafter the 
Commission would only issue statements of facts in “novel” cases. Broadcasting, 
Dec. 15, yg 27. The decision requires issuance in all cases. It seems eminently 
sound. See Farland, Administrative Agencies in Government (1934) 59 A.B.A. 
Rep. 326, 345-6, and cases cited for an exceptionally able analysis of this problem. | 
_ The recognized exceptions to both oral and documentary evidence which obtain 
in courts are also applicable before fact-finding boards; e. g. matters of general or 
public interest, Williamson vs. Railroad Commission, 193 Calif. 22, 222 P. 803, 809 
(1924); admissions, Reck vs. Whittlesberger, 181 Mich. 463, 148 N.W. 247 (1914); 
Wigmore, Evidence (2d ed. 1923) Sec. 4b. 

75First Natl. Bank vs. Industrial Comm., 161 Wis. 526, 154 N.W. 847 (1915); 
compare os — of Pound, é; in Carroll vs. Knickerbocker Ice Co., 218 
N.Y. 435, 113 N.E. 507, 511 (1916). Statutes in several states have changed this 
common law rule, Morgan, Law of Evidence (1937) 38. 
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deceased was injured under unwitnessed and unexplained circumstances, 
and thereafter made statements to his widow or physician, that he trip- 
ped on the factory floor, or strained his side lifting a sleigh, or hurt his 
stomach when a cake of ice slipped, or injured his hand with a rusty 
nail.*® 

Workmen’s Compensation Acts are intended to impose liability with- 
out fault to be borne by the industry rather than by the family of de- 
ceased. It is unreasonable to suspect a general rule that deceased, before 
death, will make false statements so that relief may accrue to his family. 
If this type of hearsay evidence is excluded, the legislative aims are to 
such an extent defeated. Usually no one else can supply these essential 
facts. Applying the tests of necessity, availability, and reasonableness, 
such statements should be admitted. 

Hearsay—(b) Documentary Evidence. All types find their way 
into administrative proceedings, ranging from official records to news- 
paper clippings. Specimen cases are set forth in the footnote.” 
Familiar exceptions admit ancient documents and certain regular busi- 
ness entries. Current proposals urge that these exceptions be further 
relaxed to admit all regular entries in the course of business.7** However, 
the administrative agencies now receive such evidence’® where trust- 
worthiness and necessity make it reasonable, and where it avoids delay 
and expense. 

It is submitted that no arbitrary rule can be applied to each case, 
but the test should rather be the availability of other, or better, evidence. 





76Held admissible in Reck vs. Whittlesberger, 181 Mich. 463, 148 N.W. 247 
(1914); Wright vs. Carrigan, 4 B.W.C.C. 432 (Irish Court of Appeal, 1911); contra 
Belcher vs. Carthage Machine Co., 224 N.Y. 326, 120 N.E. 735 (1918); Poccardi vs. 
Pub. Serv. Comm., 75 W. Va. 542, 84 S.E. 242 (1915); for compilation of other cases 
see Ross, Rules of Evidence in a before Workmen’s Compensation Com- 
missions, (1923) 36 Harv. L. Rev. 263, 279. 

77People ex rel. Shabacker vs. Assessors, 47 Hun 450, 453 (N.Y. 1888) (deeds 
received as evidence of value); Soo Hoo Do Yim vs. Tillinghast, 24 F. (2d) 163, 165 
(C.C.A. Ist, 1928) (Labor Department’s files received to show discrepancies between 
statements made by an alien and by a person who claimed to be his brother); 
Atchison, T. & S.F. Ry. vs. Pub. Serv. Comm., 130 Kans. 777, 288 P. 755, 757 (1930) 
(letters by business men not produced as witnesses concerning alleged need for ad- 
ditional transportation service); United States vs. Uhl, 215 F. 573 (C.C.A. 2d, 1914) 
(newspaper clippings purporting to show public prejudice in California_towards 
Hindu race, and the difficulty of obtaining work as unskilled laborer in Portland, 
Oregon). Reversed in 239 U.S. 3 (1915) on the ground that an alien is not to be 
excluded because of oversupply of labor in a particular city in which he thinks he 
might settle. No mention was made of the admission of this class of evidence. 

78Morgan et al., The Law of Evidence (1927) 51, et seq. 

Chicago & N.W. R. Co. vs. Railroad Commission, 156 Wis. 47, 145 N.W. 216, 
220, 974 (1914) (utility reports filed with commission) ; Spiller vs. Atchison T. & S.F. 
Ry., 253 U.S. 117, 130 (1920) (summaries of such reports without presentation of 
original documents which would “have filled a farm wagon”); Fogarty vs. Natl. 
Biscuit Co., 221 N.Y. 20, 116 N.E. 346 (1917) (admissions contained in accident re- 
Ports to insurance company); Ng Mon Tong vs. Weedin, 43 F. (2d) 713 (C.C.A. 9th, 
1930) (unverified surgeon’s certificate of apparent age of alien); Pratt vs. Raymond, 
188 Ill. 469, 59 N.E. 16 (1900) (credit ratings); Western Union Tel. Co. vs. Dodge 
County, 80 Neb. 18, 113 N.W. 805, 807 (1907) (financial data contained in Poor's 
manual); Bonnano vs. Metz Bros., 188 App. Div. 380, 177 N.Y. ap. 51, 52 (1919) 
(affidavits of “mayor” of foreign city, and of “officer in charge of Bureau of Vital 
Statistics of Italy” as proof of dependency). 
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In each case, some final administrative action has to be taken which 
frequently affects large groups other than the contestants at the commis- 
sion’s bar.®° In this respect, it differs from a private plaintiff or de- 
fendant winning or losing a suit for deficiencies in evidence. In admin- 
istrative proceedings, the same hearsay evidence may, in one case, be the 
poorest sort, and fail to meet the suggested criterion. It should accord- 
ingly be excluded. In another case, the same evidence may be the best 
available proof of the facts and it should be admitted, regardless of 
exclusionary rules. Its credibility and weight can be tested by cross- 
examination and rebuttal. Its admissibility should be determined by the 
reasonable availability of better evidence. 

2. Res Inter Alios Acta. There are many decisions concerning the 
right of these agencies to consider as evidence the facts stated, or found, 
in other proceedings. Here again, apprehension that the jury will be 
unable to appraise the fair weight of such evidence is the basis for the 
exclusionary rule. However, these arguments are not convincing with 
respect to trained minds on expert bodies. Typical cases of such prac- 
tices are set out in the footnote.' In these cases the evidence, whether 
strictly within the doctrine of res inter alios acta or not, should be ad- 
mitted if it constitutes the best available evidence of the facts. These 
boards acquire sufficient familiarity with their respective specialties to 
evaluate such evidence, subject to cross-examination and rebuttal, and 
thereby conserve time and expense. 

3. Best Evidence. The violation of this rule is frequently permitted 
by courts in review of administrative action. In this day of efficient 
office appliances, the possibility of mechanical error in records and copies 
is minimized. If human elements are involved, the original should 
normally be produced at least for inspection and comparison.®? How- 
ever, where the term ‘‘ best evidence’’ is used, not as a rule with respect to 
production of originals, but as a comparison of the value of different 
types of evidence, the courts insist on the production of the best available 
evidence.** This accords with the principle herein advanced as a sound 
criterion for enforcing or relaxing the rules. 


80Radin, The Courts and Administrative Agencies (1935) 23 Calif. L. Rev. 469, 
473; and see supra, page 6. 

81Williamson vs. Railroad Commission, 193 Calif. 22, 222 P. 803 (1924) (excerpts 
from court decisions concerning history of water system admitted to show it had 
always been a public utility); Tang Tun vs. Edsell, 223 U.S. 673 (1912) (record in 
earlier alien proceeding of paternity and marriage admitted in subsequent case in- 
yang Be anagpe issues); Penn. R. Co. vs. United States, 40 F. (2d) 921 (1930) (evi- 


dence before commission in one application for certificate of convenience and _neces- 
sity held admissible in another application by same carrier to serve adjoining 
territory); Armour & Co. vs. Industrial Board, 273 Ill. 590, 113 N.E. 138, 140 (1916) 
(Coroner’s verdict admitted as evidence of cause of death) contra City of Joliet vs. 
Industrial Commission, 291 Ill. 555, 126 N.E. 618, 620 (1920). : 

82The Interstate Commerce Commission, for example, sanctions preparation of 
detailed summaries of facts shown in freight bills and other documents, provided 
originals or copies thereof are made available for inspection by parties. This practice 
has apparent judicial approval. Spiller vs. Atchison, T. & S.F. Ry., 253 U.S. 117, 
133; and see Lehman, Technical Rules of Evidence (1926) 26 Col. L. Rev. 509, 518. 

88Vassilakis vs. Fairfax Hotel, 193 App. Div. 829, 184 N.Y. Supp. 774 (1920); 
Brader vs. Zubrick, 38 F. (2d) 472 (C.C.A. 6th 1930). But see Huntington vs. 
Pub. Serv. Comm., 101 W. Va. 378, 133 S.E. 144, 150 (1926). 
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4. Expert Evidence. Witnesses frequently appear before these 
boards claiming expert qualifications on an infinite variety of subjects 
including valuations, corporate finance, industrial hazards, and fair 
standards in business. Administrative agencies are frequently lax in 
testing so-called expert qualifications before evidence is received.®* It 
seems error, for example, to permit a lay witness to testify as to the 
contents and uses of a chemical formula unless the basis of knowledge 
be adequately established.*5 No advance in expedited justice is made by 
ignoring such requirements. 

5. Opinion Evidence. Conversely, it seems desirable to relax the 
rules concerning general opinion evidence, particularly in the case of 
workers appearing before accident commissions and citizens appearing 
before public utility commissions. After all, in such cases, this fre- 
quently proves to be the best available evidence in a field where relief 
must be granted or denied on the basis of whatever knowledge may be 
gleaned. 

Summary. The conclusion is reached with respect to exclusionary 
rules that the proposed criterion affords a fairer and more practical test 
than other methods. 


(C) Privi.eGep 


Certain types of evidence are inadmissible, not because of any in- 
trinsic deficiency, but because of a desire to promote harmonious social 
relations. Privileged communications, such as those between husband 
and wife, or physician and patient, are accordingly excluded. In one 
case the court sustained the commission’s rejection of evidence offered by 
the company’s doctor concerning prior statements made to him by the 
injured man.®* On the other hand, the testimony of a wife against her 
husband in an alien deportation proceeding was countenanced on the 
ground that her testimony was cumulative.*? 

Summary. So long as the social reasons which created this rule are 
respected, there is nothing in administrative characteristics that warrants 


a departure; the same protection should be accorded regardless of the 
name of the tribunal.®® 


(D) Protective 


The evidence rules designed to protect the accused in criminal cases 
are seldom drawn in issue before fact-finding boards. The nearest an- 
alogy is alien exclusion and deportation proceedings. This is an exceed- 
ingly important human function. Orders depriving persons of the right 


84Ross, Rules of Evidence before Workmen’s Compensation Commissions (1923) 
3% Harv. L. Rev. 263, 292. 
85John Bene & Sons vs. Fed. Trade Comm., 299 Fed. 468, 471 (C.C.A. 2d 1924). 
Compare American Book Co. vs. Balt. & O. R. Co., 179 I.C.C. 650, 652 (1931). 
86] nspiration nny Co. vs. Mendez, 19 Ariz. 151, 166 P. 278, 1183 (1917); 
is may 


Oss points out that t be explained by the fact that Arizona statutes require 
the commission to follow the jury-trial rule. Rules of Evidence before Workmen’s 
mpensation Commissions (1923) 36 Harv. L. Rev. 263, 292 
87Cahan vs. Carr, 47 F. (2d) 604 (C.CA. 9th) 1931. 
88Lehman, Technical Rules of Evidence (1926) 26 Col. L. Rev. 509, 518. 
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to remain in this country often have more serious effect than a criminal 
conviction, for they operate to deprive a person of his home, business, 
social connections, his love for this country, and everything that is dear 
to him.8® In many cases the zeal, or as one writer has phrased it, the 
‘*ferocity’’,®° of immigration officers ruthlessly tramples this right. 

Summary. Exceptional care should be taken to see that a fair hear- 
ing is accorded in such serious proceedings against the alien who is fre- 
quently ignorant and helpless when he faces the overwhelming calamity 
of deportation or exclusion.* 


In the light of the foregoing analysis, what conclusions may be 
reached? The causes of growth of fact-finding boards have been reviewed. 
This is no place to applaud or decry. They have both champions and 
assailants ;** yet their number is constantly increasing here and abroad. 
Likewise the objectives of the rules of evidence have been outlined. The 
present uncertain state of the law has been indicated. Typical instances 
of the application, and of the non-application, of these rules, in specimens 
selected to demonstrate (A) procedural, (B) exclusionary, (C) privi- 
leged, and (D) protective rules have been examined from the functional 
approach of necessity, availability, and reasonableness. Tentative con- 
clusions have been advanced with respect to each class. 

Past experience with efforts to prescribe detailed codes of civil pro- 
cedure*® suggests the futility of « ~mpts to make similar efforts in pre- 
scribing detailed rules of evidence tor fact-finding boards. Several states 
follow the New York ‘‘legal residuum’”’ rule, permitting these boards to 
relax the rules ‘‘if there remains a residuum of legally competent evi- 
dence’’ to support the order.** Wigmore joins the dissenting justices in 
the principal case to dispel any illusion that this affords a practicable 
solution.*® Such a rule not only brings us back where we started so far 
as the strict application is ultimately involved, but also invites protracted 
delay through objection, exceptions, and appeal from any order on the 
ground that the residue is not a ‘‘legal residuum.’’ 





8°Van Vleck, Administrative control of Aliens (1932) 219. 
Stephens, Administrative Tribunals and the Rules of Evidence (1933) 101, n. 


%1For example the privilege against self-crimination is not applicable in such 
proceedings. Vajtauer vs. Commissioner, 273 U.S. 103, 111 (1927); nor that against 
evidence obtained by unlawful search and seizure. Compare Gouled vs. United 
States, 255 U.S. 298 (1921). 

82Contrast, for example, Frankfurter, The Public and Its Government (1930) 
and Wilson, The New Freedom (1913) with Beck, Our Wonderland of Bureaucracy 
(1932) and Hewart, The New Despotism (1929); or 55 Can. L. J. 368 (1919) with 31 
Law R. 148 (1915) for other British ded 13t 

93 “rank, Law and the Modern Mind iy by 1931) 310; Tyler, The Origin of Rule 
Making Power (1936) 61 A.B.A. Rep. 532 

Carroll vs. Knickerbocker Ice Co., 18 N. Y. 435, 113 N. E. 507 (1916); Ross, 
Rules of Evidence in ed before Workmen’s Compensation Commissions 
(1923) 36 Harv. L. Rev. 263, 27 

®5Wigmore, Evidence (2d ed. 1923) Sec. 4e; Pound and Seabury, Weoley 113 N.E. 
ou. at but see Lehman, The Technical Rules of Evidence (1926) 26 Col. L. Rev. 
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What, then, should be the test? It is submitted that it should be: 

First, a fair hearing in all cases, civil or quasi-criminal, preserving 
fundamental rights of sworn testimony, confrontation, cross-examination, 
and rebuttal, all evidence of record, and seasonable objection to adverse 
rulings. Each of these principles facilitates functioning of the fact- 
finding board as a ‘‘prompt, continuous, expert, and tmexpensive 
method’’®* and accords with ‘‘the rudiments of fair play’’ ;*” 

Second, admission of all relevant evidence,®* if 

(a) in the board’s judgment, having regard to the necessity, avail- 
ability, and reasonableness, as shown by such elements as trustworthiness, 
expense, promptness, and convenience, it is the best obtainable evidence 
of the fact ; 

(b) it is offered in public hearing so that the proffering witness 
and evidence are subject to cross-examination and rebuttal testimony ; 

(ec) jurisdiction is vested in the board to determine what, if any, 
weight to accord particular evidence in the light of all the surrounding 
circumstances ; 

(d) the board is required to make a report in writing, clearly stating 
its findings of fact and conclusions of law as an antecedent to any valid 
order ;** and 

(e) judicial review of findings of fact is limited by certiorari or 
otherwise to a consideration of the fair and reasonable observance of 
these principles.1® 

This test is far more realistic for fact-finding boards than those 
technical rules descended from a day when the ‘‘trier of the fact’’ was 
the butcher, the baker, the candlestick maker, all unskilled either in the 
processes of reason and logic, or in the niceties of distinguishing truth 
from falsehood. The standard of necessity, availability and reasonable- 
ness is familiar, as well, to lay commissioners™! in their normal business 
and social ethics, as it is in the field of public law.’°? It should be vigor- 
ously exercised, both to admit and to exclude; thus admitting the best 
available evidence in the particular case, and conserving the time, money, 
energy, and patience of boards, taxpayers, litigants, and the public, by 
excluding evidence which needlessly burdens the record with irrelevant, 
cumulative, untrustworthy, or non-probative matters. 





*6Crowell vs. Benson, 285 U.S. 22, 46 (1932) (emphasis supplied). 

970Ohio Bell Tel. Co. vs. Pub. Util. Comm., 301 US. 292, 394-5 (1937). 

*8Except such eevee communications as are predicated on harmonious social 
relations, rather than probative value; supra, p. 17. 

Supra, note 73, particularly McFarland, op. cit. 
$85 = Pillsbury, Administrative Tribunals, (1923) 36 Harv. L. Rev. 405, 

101The statutes ponerel make no requirement concerning legal qualifications 
of members of fact-findin ards, and it is common practice to appoint laymen. 
aor example, only five of the eleven present Interstate Commerce Commissioners 

e lawyers. 


102Pound, The Administrative Application of Legal Standards (1919) 44 A.B.A. 
Rep. 446, 452-6. 
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Such a principle will find truth and achieve justice if, and only if, 
there is efficient personnel. The greatest need is for fair, effective, and 
prompt administration. To satisfy these needs the statutes and the 
suggested standard can provide but a shell. The kernel is found in the 
ability of the manpower.' 


108To procure and preserve this ability involves a multitude of related problems 
including adequate examinations, salaries, working conditions, opportunities for ad- 
vancement, establishment of career service for trained administrators, security of 
tenure, and elimination of the vices (and perhaps the virtues) of patronage and 
partisan elective office. Compare, supra, note 42. 





Tenth Annual Meeting To Be Held At 
San Francisco 


— favorably upon the invitation extended by the practitioners 
in the Pacific Coast, Rocky Mountain and Southwestern States, 
through former Vice President Elmer Westlake, of San Francisco, the 
Executive Committee has decided that the Association’s Tenth Annual 
Meeting shall be held at San Francisco, California, on July 7th and 8th, 
1939. This will give many members of the Association their first oppor- 
tunity to attend one of its Annual Meetings, and it is expected that the 
members will take advantage of this opportunity. The meeting will be 
held on Friday and Saturday preceding the annual convention of the 
American Bar Association and many members will thus be able to attend 
the meetings of both organizations. Members of this Association will, of 
course, naturally be interested in attending the meetings of the Public 
Utility Section of the American Bar Association. 

Past President Allan P. Matthew, and past Vice President Elmer 
Westlake, both of San Francisco, have been appointed Co-Chairmen of 
the Committee on Arrangements. Other members of the Committee will 
be named within a short time. 

This meeting will be of more than ordinary importance to the mem- 
bership of the Association by reason of the fact that it will probably act 
upon the report of the special committee of past Presidents of the Asso- 
ciation appointed to consider a revision of the Association’s organization, 
including its Constitution and By-Laws. 

Chief Justice Taft once said, ‘‘San Francisco knows how!’’ 





NEW YORK GRADE-CROSSING AMENDMENT APPROVED 


The amendment to the New York State Constitution, limiting the 
cost to the railroads of grade-crossing elimination work after January 
1, 1939, to not in excess of 15 per cent, was approved by the voters on 
November 8th. Under present law railroads are required to pay 50 per 
cent of the cost. 
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Standing Committees 1938-39 





Executive 


Wilbur La Roe, Jr., (A), Chairman, Investment Building, Washing- 
ton, D. C.; *Joseph C. Beck, (B), A.G.T.M., Gulf Refining Company, 
Gulf Building, Pittsburgh, Pennsylvania; *A. H. Schwietert, (A), 1 
North La Salle Street, Chicago, Illinois; *Max Thelen, (A), Balfour 
Building, San Francisco, California; Edward 8S. Brashears, (A), Invest- 
ment Building, Washington, D. C.; J. K. Hiltner, (B), U. S. Pipe & 
Foundry Company, Burlington, N. J.; Elmer A. Smith, (A), 135 East 
llth Place, Chicago, Illinois; A. F. Cleveland, (A), Transporta- 
tion Building, Washington, D. C.; John C. Holten, (A), 1320 Rand 
Tower, Minneapolis, Minnesota; A. M. Stephens, (B), 430 Bloom Street, 
Louisville, Kentucky; Ez-officio members (Vice-Presidents) W. lL. 
Grubbs, (A), Louisville & Nashville Railroad, Louisville, Kentucky; 
H. D. Rhodehouse, (B), G. T. M., Republic Steel Company, Republic 
Building, Cleveland, Ohio; W. E. Rosenbaum, (B), 952 Cotton Belt 
Building, St. Louis, Missouri; (Secretary) Milton P. Bauman, (B), 143 
Liberty Street, New York, N. Y.; (Treasurer) Charles E. Bell, (B), In- 
vestment Building, Washington, D. C.; (President) Clarence A. Miller, 
(A), 1120 Tower Building, Washington, D. C. 





Education for Practice 


Warren H. Wagner, (A), Chairman, Investment Building, Wash- 
ington, D. C.; *R. D. Lytle, (B), 512 Provident Building, Tacoma, 
Washington ; *E. F. Rice, (B), First National Soo Line Building, Minne- 
apolis, Minnesota; *W. G. Stone, (B), Chamber of Commerce, 917 - 7th 
Street, Sacramento, California; C. R. Hillyer, (A), Continental Illinois 
Bank Building, Chicago, Illinois; G. Lloyd Wilson, (B), 203 Logan 
Hall, University of Pennsylvania, Philadelphia, Pennsylvania; Walter 
W. Ahrens, (A), Southern Building, Washington, D. C.; Walter R. Me- 
Farland, (A), 547 West Jackson Boulevard, Chicago, Illinois; Charles 
M. Spence, (A), 705 Olive Street, St. Louis, Missouri. 





Membership 


Charles Donley, (B), Chairman, Dravo Building, Pittsburgh, Penn- 
sylvania; *C. Eugene Fowler, (A), 610 Woodward Building, Birming- 
ham, Alabama; *P. J. Naughton, (B), T. M., Peoria Association of Com- 
merce, Peoria, Illinois; *Earl S. Williams, (B), Railroad Commission of 
California, San Francisco, California; George T. Bell, (A) 2718 - 32nd 
St., N. W., Washington, D. C.; P. F. Gault, (A), Chicago & North West- 
ern Railway, 400 West Madison Street, Chicago, Illinois; E. P. Byars, 
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(B), 910 Commerce Street, Ft. Worth, Texas; Clyde W. Fiddes, (A), 
1100 First National Bank Building, Minneapolis, Minnesota ; W. 8. 
Curlett, (B), 143 Liberty Street, New York, N. Y. 





Memorials 


T. G. Differding, (B), Chairman, Megr., Traffic Department, Chamber 
of Commerce, Oakland, California; *John J. Kornfeld, (B), F.T.M., 
New Orleans Public Service, Inc., 317 Baronne Street, New Orleans, 
Louisiana ; *Edward F. Richards, (A), 507 Utah Oil Building, Salt Lake 
City, Utah; *Urban C. Stover, (A), 219 State House, Indianapolis, Indi- 
ana; William W. Collin, Jr., (A), 928 Frick Building, Pittsburgh, Penn- 
sylvania; V. Henry McLean, (B), Pennsylvania Railroad, 14th & Peach 
Streets, Erie, Pennsylvania; Lee R. Cowles, (A), T. M., Standard Oil Co., 
910 South Michigan Avenue, Chicago, Illinois; Miss Pearle P. Cramer, 
(B), 945 Pennsylvania Ave., N. W., Washington, D. C.; E. C. Kitching, 
(B), Phillips Petroleum Company, 405 First National Bank Building, 
Bartlesville, Oklahoma. 





Nominations 


*Edward D. Sheffe, (B), Chairman, 26 Broadway, New York, N. Y.; 
*Lafayette D. Hill, (B), Gulf Coast & Santa Fe Railway, 14th & Jones 
Sts., Ft. Worth, Texas; *Richard T. Wilson, Jr., (A), Chesapeake & Ohio 
Railway, Richmond, Virginia; John J. Hickey, (A), Southern Building, 
Washington, D. C.; John R. Turney, (A), 1001- 15th St., N. W., Wash- 
ington, D. C.; L. Z. Whitbeck, (B), The Great Atlantie & Pacific Tea 
Company, 420 Lexington Avenue, New York, N. Y.; Lawrence Chaffee, 
(B), T. M., Federal Barge Lines, 211 Camp Street, New Orleans, Louisi- 
ana; R. K. Keas, (B), T. M., Laclede Steel Co., 1317 Arcade Building, 
St. Louis, Missouri; J. L. Burke, (A), T. M., Stanolind Pipe Line Co., 
Phileade Building, Tulsa, Oklahoma. 





Printing & Publicity 


R. Granville Curry, (A), Chairman, Southern Building, Washing- 
ton, D. C.; *George A. Duffy, (B), Bourse Building, Philadelphia, Penn- 
sylvania; *James A. Kelley, (B), Hercules Powder Company, Wilming- 
ton, Delaware ; *Howard G. Settle, (B), G.F.A., Baltimore & Ohio Rail- 
road, Baltimore, Maryland; A. Lane Cricher, (A), Investment Building, 
Washington, D. C.; F. F. Estes, (B), T. M., National Coal Association, 
Southern Building, Washington, D. C.; J. Raymond Hoover, (A), Metro- 
politan Bank Building, Washington, D. C.; Edwin F. Morgan, (B), 
Southern Building, Washington, D. C.; Paul H. Johansen, (B), Mills 
Building, Washington, D. C. 
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Procedure 


*Arthur Van Meter, (A), Chairman, Pennsylvania Railroad, 925 
Pennsylvania Station, Pittsburgh, Pennsylvania; *Carl R. Cunningham, 
(B), American Cotton Manufacturers Association, 22 Marietta Street, 
Atlanta, Georgia; *Albert L. Vogl, (A), Patterson Building, Denver, 
Colorado; A. H. Elder, (A), 143 Liberty Street, New York, N. Y.; Paul 
E. Blanchard, (A), Armour & Company, Chicago, Illinois; Elmer West- 
lake, (A), 215 Market Street, San Francisco, California; Homer J. 
Conley, (A), 412 Kennedy Building, Ft. Smith, Arkansas; A. C. Hult- 
gren, (B), Shell Petroleum Co., Shell Building, St. Louis, Missouri; 
Walter R. Seott, (A), 1419 Board of Trade Building, Kansas City, 
Missouri. 





Professional Ethics & Grievances 


*Jonathan C. Gibson, (A), A. T. & S. F. Railway, 80 East Javfison 
Boulevard, Chicago, Illinois; *James W. Prentice, (A), 150 Causeway 
Street, Boston, Massachusetts; Karl D. Loos, (A), Munsey Building, 
Washington, D. C.; Fayette B. Dow, (A), Munsey Building, Washing- 
ton, D. C.; Richard T. Wilson, Jr., (A), 1500 First National Bank Build- 
ing, Richmond, Virginia; E. H. Burgess, (A), 143 Liberty Street, New 
York, N. Y.; C. F. Dowd, (A), Tidewater Oil Company, 17 Battery 
Place, New York, N. Y.; Porter L. Howard, (B), T. M., Sun Oil Com- 
pany, 1608 Walnut Street, Philadelphia, Pennsylvania. (The Chairman 
of this committee will be announced later.) 





Special Committee on Reorganization of |. C. C. 


Harry C. Ames, (A), Chairman, Transportation Building, Washing- 
ton, D. C.; Edward S. Brashears, (A), Investment Building, Washing- 
ton, D. C.; R. C. Fulbright, (A), Transportation Building, Washington, 
D. C.; Elmer A. Smith, (A), 135 East 11th Place, Chicago, Illinois; 
Luther M. Walter, (A), Field Building, Chicago, Illinois. 





Special Committee on Semi-Centennial of I. C. C. 


Clarence A. Miller, (A), Chairman, 1120 Tower Building, Washing- 
ton, D. C.; John E. Benton, (A), National Association of Railroad & 
Utilities Commissioners, 7411-15 New Post Office Building, Washington, 
D. C.; R. Granville Curry, (A), Southern Building, Washington, D. C.; 
John J. Esch, (A), 117 South 13th St., LaCrosse, Wisconsin; Edward F. 
Lacey, (B), Executive Secretary, National Industrial Traffic League, 
Munsey Building, Washington, D. C 
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Special Committee on Uniformity of Procedure before 
Federal Administrative Bodies 


Elmer A. Smith, (A), Chairman, 135 East 11th Place, Chicago, 
Illinois; Louis G. Caldwell, (A), National Press Building, Washington, 
D. C.; R. C. Fulbright, (A), Transportation Building, Washington, 
D. C.; Karl D. Loos, (A), Munsey Building, Washington, D. C. 





Special Committee on Unauthorized Practice of Law 


Elmer A. Smith, (A), 135 East 11th Place, Chicago, Illinois; 
Charles E. Hochstedler, (B), 1 North LaSalle Street, Chicago, Illinois. 





Special Committee on Admission to Practice before |. C. C. 


Wilbur La Roe, Jr., (A), Chairman, Investment Building, Washing- 
ton, D. C.; W. S. Creighton, (B), Charlotte Shippers & Manufacturers 
Association, P. O. Box 985, Charlotte, N. C.; Joseph F. Eshelman, (A), 
Pennsylvania Railroad, 1740 Broad Street Station Building, Philadel- 
phia, Pennsylvania; Edwin A. Lucas, (A), 1429 Walnut Street, Phila- 
delphia, Pennsylvania; Henry J. Saunders, (B), Transportation Build- 
ing, Washington, D. C. 





Special Committee on Reorganization of Association 
of Practitioners before the |. C. C. 


H. D. Driscoll, (A), Chairman, Southern Building, Washington, 
D. C.; Henry Wolf Bikle, (A), Pennsylvania Railroad, 1740 Broad 
Street Station Building, Philadelphia, Pennsylvania; W. H. Chandler, 
(B), Merchants Association of New York, 233 Broadway, New York, 
N. Y.; John J. Esch, (A), 117 South 13th Street, LaCrosse, Wisconsin; 
R. C. Fulbright, (A), Transportation Building, Washington, D. C.; 
Walter R. McFarland, (A), Chicago, Burlington & Quincy Railroad, 
547 West Jackson Boulevard, Chicago, Illinois; Allan P. Matthew, (A), 
Balfour Building, San Francisco, California; Elmer A. Smith, (A), 135 
East 11th Place, Chicago, Illinois. 





Special Committee on Practice before Regulatory Bodies of 
States and Federal Government By Laymen 


Milton P. Bauman, (B), Chairman, 143 Liberty Street, New York, 
N. Y.; Charles E. Bell, (B), Investment Building, Washington, D. C.; 
W. E. Rosenbaum, (B), 952 Cotton Belt Building, St. Louis, Missour1; 
Elmer A. Smith, (A), Illinois Central Railroad, 135 East 11th Place, 
Chicago, Illinois; Warren H. Wagner, (A), Investment Building, Wash- 
ington, D. C.; Ezra E. Williamson, (B), 381 Fourth Avenue, New York, 
N. Y. 


*New Appointees 1938-39 by C. A. Miller, President. 
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Motor Carrier Joint Board Says Counsel Lacked 
Honesty and Candor In Presenting Facts 


A Motor Carrier Joint Board, in a proposed report in a motor car- 
rier case, has charged that a lawyer practicing before the Commission 
lacked honesty and candor in presenting the facts in the case. The Joint 
Board says: 


“The Joint Board feels that it would be remiss in its duties if it did not 
point out certain other facts which reflect upon the candor and frankness of 
both applicant and counsel for applicant. Following the conclusion of the 
case, counsel for one of the protestants advised the Joint Board that the witness 
[name omitted] had been available in the hearing room. The Joint Board 
accordingly reopened the case to take that ex parte statement. Immediatel 
thereafter [applicant] returned to the hearing room and admitted that [witness 
was outside of the hearing room in the company of counsel for applicant. In 
view of the repeated statements in the record concerning the non-availability 
of [witness], and in view of the necessity of having his testimony, if available, in 
order to properly rule on this application, the Joint Board feels constrained to 
take public notice of the fact set forth above. Such apparent unwillingness to 
lay all of the facts before the Commission with honesty and with candor should 
not go by unnoticed.” 


In another part of the report the Joint Board recites that both ap- 
plicant and counsel testified that they had contacted the witness and 
that he had promised to appear at the hearing, but that he had not 
arrived. 

Counsel for the applicant is a lawyer, admitted to practice before 
the Interstate Commerce Commission. 





COAL COMMISSION ASKS DISMISSAL OF ATLANTA CASE 


The National Bituminous Coal Commission has filed a motion with 
the United States District Court for the District of Columbia to dismiss 
the case of the City of Atlanta, which claims that the price-fixing features 
of the Bituminous Coal Act of 1937 are unconstitutional. 

The Commission moved to dismiss for several reasons, as follows: 


1. That the City of Atlanta had no right to bring the suit itself, but 
should have acted through Consumers’ Counsel for the Commission. 
_ 2. That the City of Atlanta has not availed itself of the administra- 
tive or judicial remedies provided in the Act. 

3. That the complaint is premature as the Commission has not 
fixed prices. 

4. That there is no real controversy such as to warrant a declara- 
tory judgment. 

5. That the Act is constitutional. 


The City of Atlanta and the Commission have agreed to ask for a 
three-judge court to pass on the question of constitutionality. 
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| House and Senate Interstate Commerce Commit- 
tees To Have Changes In Personnel 


The election returns of November 8th, indicate that there will be a 
number of changes in the personnel of the Committee on Interstate and 
Foreign Commerce of the House of Representatives. Representatives 
Pettengill, of Indiana, and Eicher, of Iowa, did not seek reelection. Seven 
other Democratic members of the Committee will not return to Congress. 
They are Sadowski, Michigan; O’Brien, Illinois; O’Connell, Montana; 
Kelly, New York; Quinn, Pennsylvania; O’Neill, New Jersey; and 
Withrow, Wisconsin. The Republican members of the Committee were 
all reelected. Chairman Lea, of California, was reelected, and will, 
therefore, continue as Chairman. By reason of the increase in the Re- 
publican members of the House in the next Congress, it is likely that the 
ratio of Democrats and Republicans on the Committee will be changed. 
During the Seventy-Fifth Congress there were twenty Democratic and 
seven Republican members of the Committee. In the new Congress there 
will probably be sixteen Democratic and eleven Republican members. 

There will be at least three changes in the personnel of the Senate 
Committee on Interstate Commerce. Senator Dieterich, of Illinois, did 
not seek reelection. Senator Lonergan, of Connecticut, and Senator 
Brown, of New Hampshire, both Democrats, were defeated. Senator 
Wheeler, of Montana, will continue to be Chairman of the Committee. 





I. C. C. Strikes From Record Briefs Not Filed 
On Time 


In Louisiana & Arkansas Railway Company, et al., Merger, Finance 
Docket No. 11844, decided October 29, 1938, Division 4 of the I. C. C. 
ordered stricken from the record the reply of the applicants to the ex- 
ceptions of the protestants because the reply was not filed on time. In so 
doing, Division 4 said: 

‘*Exceptions to the report proposed by the examiners were filed 
by the protestants, and oral argument heard on June 28, 1938. The ap- 
plicants’ reply to the exceptions was due under our Rules of Practice 
on May 12, 1938, but was not filed until June 18, 1938. At the argument 
the protestants made a motion thai the applicants’ reply be stricken from 
the record. Our rules provide for a procedure by which parties may 
apply for extensions of time within which to file briefs, ete. The appli- 
eants did not follow that procedure. Accordingly, the protestants’ 
motion is granted, and the reply will be marked ‘Stricken from the 
record’.’’ 
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Emergency Board Finds Against Rail Wage 
Reduction 


In a 56-page printed report concurred in by the full Board, the 
Emergency Board, appointed September 27, 1938, by the President to 
consider and report on the pending controversy with respect to wages on 
Class I railroads, finds the proposed reductions in the manner in which 
they were to be made effective are not justified. 

Excerpts from the findings and conclusions of the Board are re- 
peated below. 


“(a) Trends in average hourly earnings of railway workers and of workers in 
other industries show that whether such earnings as of 1938 are compared with earn- 
ings in 1936, or in 1933, or in 1929, or in the second half of 1920, when the wages of 
railway labor had been adjusted by the Railroad Labor Board, no evidence is found 
that railway employees have benefited more than have employees in other industries 
taken as a whole. Indeed, their gains in hourly earnings have not been quite as large. 
The details upon which this conclusion is based have been presented above and need 
not be repeated here. 

“(b) A limited amount of data in the form of standard or actual rates of pay of 
men employed in certain occupations in the railway service and of men employed in 
other industries are in evidence. Because of the limited amount of such data and 
because of the fact that a carpenter or a plumber or another craftsman may be a 
somewhat different craftsman in training, skill, and responsibility in one industry 
than in another, these comparisons have not been of any great assistance to the 
Board in its consideration of the comparative levels of pay at the present time. 


* * * » * * * 


“(c) Data submitted in evidence from reports of the United States Bureau of 
Labor Statistics show that a rather distinct upsurge in wages occurred in 1936 and 
1937. This was no doubt directly connected with organization or attempted organi- 
zation of labor witnessed in many industries, but considerable increases in wages 
were obtained in most of the already unionized industries also. Here and there 
within the last year some reductions have been accepted or imposed, but very gener- 
ally wages have been maintained. For a year, or a little more, wage levels have 
constituted something like a plateau. No evidence of a real movement in wage 
trates, up or down, has reappeared. 

“Examination of the data above detailed leads us consequently to the conclusion 
that the level of wages of railway labor is not high when compared with wage levels 
in other industries. Nor do wage trends show that railway wages have advanced 
proportionately greater than wages in other industries. Instead they seem to show a 
slight lag, though, on the other hand, they show greater resistance to decline than 
wages in other industries. Furthermore, no justification arises for a wage reduction 
from the current wage situation in other industries. There, no general movement to 
teduce wages has made its appearance. These considerations lead us to the conclusion 
that the carriers’ proposal can derive no sustenance from the contention that railway 
wages as a whole are too high. 


* * * * * * * 


“A further defect attends such a proposal. Its incidence would fall alike upon 
all classes of labor from operating service to maintenance of way employees and 
extra gang men. Better paid and less well paid would fare alike. A different prin- 
ciple of wage reduction has normally been deemed more equitable, i.e., reductions 
that have regard to the ability of the varyingly paid groups of railway labor to take 
the shock of decreased pay. The Lane commission in 1918, in recommending wage 
increases, followed such a principle. The Railroad Labor Board in 1921 in Decision 
No. 147 applied it in its wage reductions. That difficulties inhere in its application 
are apparent, but the difficulties do not appear to have been insurmountable. 
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“In this connection the Board thinks it right to observe that the suggestion that 
has been entertained by some of suspending for a period of time, more or less de- 
pendent upon the volume of traffic, the wage increases granted in 1937 would intro- 
duce a somewhat inequitable element, assuming for the Pap se of illustration that 


a reduction of about that percentage should be made. This flows from the fact that 
differentials in wage rates among the various groups of railway employees exists. 
That the differentials prior to 1937 operated too favorably in behalf of the more 
highly paid employees seems tacitly to have been admitted at that time, for the 
increases benefited percentagewise the lower-paid groups of employees more than 
those in the higher brackets. Consequently, to suspend these increases would be to 
operate according to the analogy of regressive rather than progressive taxation— 
making the burdens fall with undue weight upon those least able to meet them. True, 
a temporary suspension of these increases would not permanently affect either the 
wage structure or the differentials that now characterize it. But temporary suspen- 
= would, nevertheless, bring into operation the regressive feature remarked upon 
above. 

“Consideration of savings in labor costs could also focus upon certain problems 
that should engage the attention of management and men more openly than has 
hitherto been the case. These flow from regulations prevalent in the operating 
service that call for pay not commensurate with the amount of additional benefit 
rendered. Some of these regulations have been relaxed or dropped, but a frank, 
candid inquiry as to their equitable nature could well be made the obligation of both 
management and men. 

“Finally, the Board would observe that hardly more important problems face 
management today than the handling of their relationships with labor. Their solu- 
tion along fundamentally sound and equitable lines demands the best effort and the 
best talent that management and man can give. The testimony in this case with 
ane to the pursuit of penetrating and thoughtful inquiry by the highest executive 
officials in the railroads prior to concluding to press the present proposal for wage 
reductions, has not been impressive. The burden of sustaining a proposal to increase 
or decrease wages naturally rests upon those who initiate it. Indeed, were we to 
analogize the function of this Board in reviewing the administrative determination of 
management to reduce wages by the present proposal to review by a court over the 
judgment of an administrative tribunal, we would be compelled to conclude that 
those procedures, which should be pursued in order to assure that the basis for the 
fashioning of policy has been thoroughly explored, appear to be wanting in this 
instance. If this anal were valid, we would for those reasons be justified in re- 
versing the anibeiien af Ge carriers and remand the case for redetermination in the 
light of more thorough exploration. But we do not press this analogy. We advert 
to it only to illustrate that important and persuasive determinations, such as must 
underlie decisions to reduce or increase wages, should call into play the wisest and 
most responsible officials from management and men. 

“We conclude that no horizontal reduction upon a national scale of the wages 
of railway labor should be pressed by the carriers at this time.” 


At a meeting of the Association of American Railroads, held in 
Chicago on November 4th, a decision was reached whereby the railroads 
will withdraw their present notices for 15% reduction in wages. Presi- 
dent J. J. Pelley was authorized to wire President Roosevelt of the 
action of the carriers, ‘‘not because they agree with the conclusions 
reached by the President’s Emergency Board but because they recognize 
the gravity of the situation and because they hope that out of it there 
will come through cooperation of all concerned a sounder and more 
equitable transportation policy in this country.’’ 

Any member desiring copy of the above-mentioned report of the 
Emergency Board may obtain same from the Executive Secretary at 
15¢ per copy. 
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Burlington Promotions 


Walter McFarland has been promoted from General Attorney to 
General Solicitor, Chicago, Burlington & Quincey Railroad Company, and 
Mr. Eldon M. Martin has been promoted from Assistant General At- 
torney to General Attorney. Mr. Andrew C. Scott, who has been General 
Attorney, has been appointed Assistant to the General Solicitor. These 
advancements are due to the promotion of Mr. James C. James to the 
position of General Counsel. Mr. Thomas J. Lawless, General Attorney, 
has been promoted to Assistant General Counsel. 





DEDUCTION FOR PICK-UP AND DELIVERY SERVICE IN 
DETERMINING LAND-GRANT SAVINGS 


The Comptroller General of the United States, in decision No. 
A-95173, has ruled that a carrier transporting a Government shipment 
under a tariff provision for pick-up and delivery service without addi- 
tional charge and for an allowance of five cents per hundredweight to a 
consignor or consignee performing such service, may not, before deter- 
mining the applicable land-grant savings, deduct any amount for pick- 
up and delivery service performed by the carrier. The opinion of the 
Comptroller General states that: 

“‘The published tariff is a through rate, applying from the point of 
pick-up to the point of delivery. There is no tariff or proper divisional 
authority for the segregation of five cents at origin and five cents at 
destination as accruing out of the through rate for the pick-up or the 
delivery service performed by the carrier. 

‘*As stated in a former decision (18 Comp. Dec. 238, 240), when no 
separate charge is made for a service, but the expenses are borne by the 
carrier as an operating expense, the charge cannot be considered as 
separate from the charge of the carrier for the transportation services 
but must be regarded as included in the services treated as an entirety 
for which the transportation charge is allowed. 

‘“‘The costs of the terminal services in question are borne by the 
carrier as an operating expense. There is no authority for deducting 
from the charges computed on the through rate any amount for the 
terminal services. ’’ 





REDUCTION IN RATES ON ORANGES AND GRAPEFRUIT 
SOUGHT 


Railroads serving the citrus producing areas of the country were 
requested by the Secretary of Agriculture on November Ist, to make 
temporary emergency reductions in freight rates to encourage the mark- 
eting of this season’s all-time record crop of oranges and grapefruit. 
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At the Interstate Commerce Commission 





Mechanical Stoker Case Order Postponed 


By order issued November 7, 1938, the I. C. C. postponed until 
December 15, 1938, the effective date of the order issued by it in Docket 
No. 24049—Mechanical Stoker Case. A suit is now pending in the 
United States District Court for the Northern District of Ohio to review 
the order of the Commission. 





Coal Commission Opposes Continuation of Present Rates 
On Bituminous Coal 


In a brief filed with the I. C. C., the National Bituminous Coal Com- 
mission expressed vigorous opposition to continuance of the present 
rates on bituminous coal after December 31, 1938. The Coal Commission 
told the I. C. C. that it should initiate at the earliest practicable time an 
exhaustive general investigation of the operating economy and efficiency 
of the railroads, and also a broad investigation of divisions applicable 
to joint interstate rates on bituminous coal in which the Pocahontas roads 
are participants. 





New England Service Order Amended 


The I. C. C. has amended its Service Order No. 64, with respect to 
the movement of traffic in New England, by reason of the interruption of 
service on account of flood conditions. The amended order directs that 
traffic be forwarded by routes most available to expedite its movement 
and prevent congestion, without regard to routing by shippers or by 
earriers from which the traffic is received. 





Statistics of Water Carriers 


The I. C. C., in Statement No. 3852, has just released selected fiuan- 
cial and operating statistics from annual reports of carriers by water for 
the year ended December 31, 1937. In 1929 there were 138 carriers by 
water reporting to the Commission, but in 1937 only 95 such carriers 
reported. The reporting carriers, for the year 1937, had total operating 
revenues of $102,507,830, total operating expenses of $99,380,641, oper- 
ating income of $956,723, and a deficit in net income of $2,082,663. 
During the year 1937 the reporting water carriers carried 21,209,839 tons 
of revenue freight. 
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Nurserymen’s Petition In Ex Parte 123 Denied 


By order dated October 3rd, in the Fifteen Percent Case, 1937-1938, 
the Commission dismissed petition of the American Association of 
Nurserymen that a supplemental report issue specifically finding that 
nursery stock, ete., be subjected to an increase of 5 per cent, as agricul- 
tural products, instead of 10 per cent. 





Practices of Pittsburgh, Lisbon & Western R. R. 


By order dated October 28th, and released October 29th, the Com- 
mission, in Docket No. 27402—Practices of the Pittsburgh, Lisbon & 
Western Railroad Company, et al., further postpones the effective date 
of its order of April 4, 1938, as subsequently modified, from November 1, 
1938 to December 1, 1938. 





Kansas Intrastate Rates 


The 1. C. C. heard oral argument on October 31st in Docket No. 
28070—Increase in Kansas Freight Rates and Charges. 





Warehousing and Storage of Property at Port of New York 


Supplementing earlier reports in proceedings entitled Propriety of 
Operating Practices—New York Warehousing, (198 I. C. C. 134, 216 
I. C. C. 291, and 220 I. C. C. 102), Special Examiner Homer C. King, 
now Assistant Director, Bureau of Service, has recommended that the 
Commission find that the agreements and arrangements between the Sea- 
board Terminal and Refrigeration Company and the Erie Railroad Com- 
pany, and the leasing, subleasing and renting of space in the Seaboard 
Building at Jersey City, New Jersey, do not violate any provisions of the 
Interstate Commerce Act. It is recommended that the portions of the 
proceeding therein considered be dismissed. 





Ex Parte 104—Part !1—Terminal Services 


Special Examiner Homer C. King (now Assistant Director, Bureau 
of Service) has recommended to the I. C. C. that, in view of substantial 
changes which have occurred in the methods of spotting cars in the A. E. 
Staley Manufacturing Company plant and the Mississippi Valley Struc- 
tural Steel Company plant at Decatur, Illinois, since the issuance of the 
Commission’s original and 55th Supplemental Reports in Ex Parte 104— 
Part [I—Terminal Services (209 I. C. C. 11 and 215 I. C. C. 656), it find 
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that the spotting service at present performed is in conformity with the 
principles announced in the original report and may be performed by the 
Wabash Railway on interstate shipments under its line-haul rates with- 
out additional charge. 





Rock Island Merger Order of 1. C. C. Protects Labor 


Division 4 of the I. C. C. has approved the lease by the Trustees of 
the Chicago, Rock Island & Pacific Railway Company of the properties 
of the Chicago, Rock Island & Gulf Railway Company, of which they 
are also Trustees. In authorizing this lease, the Division imposed cvun- 
ditions for the protection of employees who will be forced to accept 
positions at reduced compensation, be dismissed, or be required to change 
place of employment. 

The labor provisions which the roads must accept to obtain I. C. C. 
sanction include: 

Employees displaced by the change must be given a dismissal allow- 
ance equivalent to 60 per cent of average monthly salary for the previous 
year. Dismissal compensation would range from six months’ pay for one 
year’s experience to 60 months for 15 years of employment. 

The railroads would pay moving expenses of transferred employees 
and guarantee them against losses because of home sales or breaking of 
leases. 

Pay of retained employees from the absorbed roads should not be 
reduced for five years as a result of the merger or lease. 

Commissioner Mahaffie dissented so far as the imposition of the 
conditions is concerned, taking the position that the Commission is with- 
out jurisdiction to impose them, since it has not been given jurisdiction 
over the compensation and expenses of railroad employees. 

(Note: The Commission has heretofore held it had such jurisdiction. See 185 
1. C. C. 403. 199 1. C. C. 588.) 





Louisiana & Arkansas Ry. Co. Merger 


Division 4 of the I. C. C. has authorized the acquisition by the 
Louisiana & Arkansas Railway Company of control of the Louisiana, 
Arkansas & Texas Railway Company by acceptance of the latter’s capital 
stock, and the merger of the properties of both corporations into the 
Louisiana & Arkansas Railway Company for ownership, management 
and operation. 

The authority is conditioned upon the acceptance by the applicant 
of conditions relating to the protection of employees who will be forced 
to accept positions at reduced compensation, change their places of resi- 
dence, or be deprived of employment. As in the, Rock Island case, Com- 
missioner Mahaffie dissents so far as the imposition cf these conditions 1s 
concerned. 
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1. C. C. Plan of Consolidation Modified 


In I. C. C. Docket 12964—Consolidation of Railroads, the Commis- 
sion has modified its plan of consolidation (159 I. C. C. 522) so as to 
assign the railway properties of the Louisiana, Arkansas & Texas Rail- 
way Company to System No. 19—Rock Island-Frisco, instead of to Sys- 
tem No. 10—Illinois Central. 





Rock Island Proposes To Purchase Part of Clinton, Davenport & 
Muscatine Ry. 


The Trustees of the Chicago, Rock Island & Pacific Railway Com- 
pany have applied to the I. C. C. for authority to purchase that part 
of the line of railroad of the Clinton, Davenport & Muscatine Railway 
Company which extends from Davenport, Iowa, to Shaffton, Iowa, a dis- 
tance of approximately 23.9 miles, and to acquire certain trackage rights 
in Davenport. The Commission recently authorized the Clinton, Daven- 
port & Muscatine to abandon its line of railroad. 





Baltimore & Ohio Railroad Company Financial Readjustment 


Division 4 of the I. C. C., in Finance Docket No. 12150—Baltwmore 
& Ohio Railroad Company Financial Readjustment, has approved the 
plan submitted by the Baltimore & Ohio for modification of its interest 
charges and maturities, and has authorized the issuance of the securities 
necessary to effectuate the plan. The plan does not make any reduction 
in the principal amount of the Company’s existing obligations or disturb 
their existing liens. 





Denver & Rio Grande Western Reorganization 


Oral argument in Finance Docket No. 11002—Denver & Rio Grande 
Western Railroad Company Reorganization, has been assigned before 
the I. C. C. for December 7, 1938. 





Louisiana & North West R. R. Co. Reorganization 


In Finance Docket No. 10813—Louisiana & North West Railroad 
Company Reorganization, the I. C. C. has further modified the plan of 
reorganization which it originally approved for this Company. The 
modifications were made upon the basis of recommendations of the Court. 
Commissioner Mahaffie, dissenting, expressed the view that a property 
such as this should be reorganized without fixed charge obligation. 
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Milwaukee R. R. Reorganization 


The I. C. CG. has released a report proposed by Examiner M. 8. 
Jameson of the Bureau of Finance in Finance Docket No. 10882— 
Chicago, Milwaukee, St. Paul & Pacific Railroad Company Reorganiza- 
tion. 





St. Louis-San Francisco Reorganization 


Hearings on the amended plan of reorganization of the St. Louis- 
San Francisco Railway Company were resumed on November Ist, before 
Director Sweet and Examiner Walsh of the Bureau of Finance of the 
I. C. C. The hearings have been recessed since last February. 

Chairman Jesse H. Jones of the RFC has informed the I. C. C. that 
the St. Louis-San Francisco Railway and certain security holders who 
assented to a voluntary reorganization plan in 1932 are under an endur- 
ing obligation to fully protect the RFC in reorganization of the carrier, 
and to satisfy the RFC debt in line with the agreement made in 1932. 
Mr. Jones said the RFC would not have approved a loan to the Frisco of 
$3,390,000 in June, 1932, had it not relied upon the agreement of five 
New York bankers and other security holders that the RFC would be 
adequately protected. He said that the RFC had not been consulted 
regarding the bondholders’ plan recently filed, and that it would insist 
on the carrying out of the agreement made in 1932 or its equivalent. 





Spokane International Ry. Reorganization 


The entire membership of the I. C. C. heard oral argument on the 
Commission’s amended plan of reorganization of the Spokane Inter- 
national Railway on November Ist. Counsel for the first mortgage 
bondholders suggested a number of modifications of the Commission’s 
approved plan. The Commission issued a final report in this proceeding 
several months ago, but reopened the case for further argument upon 
petition of the bondholders. 





Wabash Ry. Co. Reorganization 


The I. C. C. has dismissed without prejudice the application of the 
Wabash Railroad Company for a certificate of public convenience and 
necessity for the acquisition and operation of the properties of the 
Wabash Railway Company. It is understood that a revised application 
will be filed. 
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Bituminous Coal Rate Case 


Oral argument was concluded at noon on Tuesday, October 25th, on 
the application of the Class I carriers for authority to continue present 
rates on bituminous coal. During the course of the argument, Mr. 
J. M. Souby, Assistant General Counsel, Association of American Rail- 
roads, told the I. C. C. that it has no power, under the law, to compel the 
railroads to pool revenues from coal rate increases for the benefit of 
weaker carriers. The present rates expire on December 31, 1938. 





POSTAGE RATES ON BOOKS DECREASED 


By Presidential Proclamation issued October 31, 1938, the postage 
rate on books consisting wholly of reading matter and containing no 
advertising matter other than incidental announcements of books, for the 
period November 1, 1938 to June 30, 1939, is established at 14% cents a 
pound or fraction thereof, irrespective of the zone of destination. 





TRAIN ACCIDENTS 


The number of train accidents on the railroads of the United States 
in the first six months of 1938 was 41 per cent less than in the corre- 
sponding period of 1937. Taking casualties for all classes of persons, 
passengers, employees, persons at highway-railroad grade crossings and 
trespassers, the number of fatalities in the first half of 1938, compared 
with the same period in the preceding year, was reduced by 440, or 17.6 
per cent, and the number of non-fatal injuries was reduced by 5,211, or 
28.6 per cent. This is the best general safety record ever established 
by the railroads for any similar period. 





PRIVATE EQUIPMENT BEARING ADVERTISING TO BE 
PROHIBITED IN INTERCHANGE 


By reason of the fact that I. C. C. is of the opinion that the principles 
announced by it in Use of Privately Owned Refrigerator Cars, 201 
IC. C. 323, 382, should be applied to all privately owned cars used in 
interstate commerce, Mechanical Interchange Rule 3 (a) (8) will be 
amended to prohibit the acceptance in interchange of equipment bearing 
advertisements of any shipper, consignee or product, effective January 
1, 1940, according to an announcement made by the General Committee, 
Operating-Transportation Division, Association of American Railroads. 


I. C. C. Examiner Suggests Complaints Against 
Motor Carriers Rather Than Applications 
For Fourth Section Relief 


In Fourth Section Application No. 17202—Rates From and To 
Points in Kansas and Missouri, Examiner Claude A. Rice of the I. C. C. 
has recommended the denial of the application of rail carriers for auth- 
ority to establish and maintain reduced rates from and to points in cer- 
tain portions of Kansas and Missouri, without observing the long-and- 
short haul provision of Section 4 of the Interstate Commerce Act. 

In his proposed report, the Examiner says: 


“The applicant railroads contend that the rate reductions which they propose 
herein are necessary to enable them to compete with rates which have been established 
by highway carriers. They claim, in substance, that highway carriers maintain rates 
which are on a lower level than the lawful railroad rates prescribed by this Com- 
mission, and that reduced railroad rates are essential to enable the rail carriers to 
Participate in the traffic. But applicants have available another remedy, of a con- 
structive nature, which has not been exhausted, a remedy which apparently has not 
even been tested. Partially for that reason, and partly because the proposed rate 
adjustment would be unduly preferential and prejudicial as between shippers and 
receivers of freight in central ' mee and southern Kansas, it is recommended herein 
that the application be denied in its entirety. 

“During the many years when interstate highway carriers were not subject to 
regulation, and when those carriers were at liberty to engage in ruthless and destruc- 
tive rate cutting, it may be that the applicant railroads were warranted in reducing, 
here and there, rates which had been prescribed by this Commission as reasonable, 
nondiscriminatory, nonprejudicial, nonpreferential, and in other respects lawful. But 
conditions have changed. Congress has provided means whereby, in the public in- 
terest, the railroad rate structure and the highway rate structure may be placed and 
maintained on reasonable and related levels, and be freed from destructive compe- 
tition. 

“Since Congress passed the Motor Carrier Act, in August 1935, more than 3 
years ago, and therein announced its policy of promoting coordinate regulation of 
the rates of motor carriers and rail carriers, and of eliminating unfair and destruc- 
tive competitive practices, the interstate highway rates, like rail rates, have been 
subject to regulation. And applicants may invoke the aid of that statute. They 
may apply to this Commision, by complaint or by petition, with the object of 
testing the lawfulness of the rates established by their highway competitors; with the 
purpose of acertaining whether the maintenance by highway carriers of interstate 
rates which are lower, quantity of freight and service considered, than the lawful 
railroad rates prescribed by this Commission constitutes an unfair and destructive 
competitive practice; and they may ask the Commission to determine and prescribe 
definite relations between rail rates and highway rates in order to preclude 
the practice of unfair and destructive competition in the future. Obviously, if a 
highway carrier has established rate levels which have had the effect of disrupting or 
destroying in whole or in part a railroad rate adjustment prescribed by this Com- 
mission as lawful, the burden will be upon that highway carrier to show by competent 
evidence that it is not engaged in destructive competition. Such an issue could 
probably be disposed of in a comparatively short time, for the reason that reasonable, 
nonprejudicial, and nonpreferential railroad rate levels have heretofore been pre- 
scribed by this Commission, and it would largely be a question of determining 
whether the highway rates, for comparable quantities of freight and comparable 
services, should be the same as, or higher or lower than, the corresponding railroa 
rates.” 
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Regulation of Motor Carriers 


1. C. C. Institutes Investigation to Determine Extent of Jurisdiction 
Over Motor Carrier Employees 


The I. C. C. has instituted a proceeding to determine the extent of its 
jurisdiction over the hours of service of employees, other than drivers, of 
motor carriers (including private carriers). One of the reasons for this 
proceeding is the existing confusion among motor carriers and their 
employees due to the provision of Section 13 (b) of the Fair Labor 
Standards Act, commonly known as the Wage-Hour Law, which provides 
that the maximum hours provision of that law[Section 7] shall not apply 
with respect to any employees as to whom the I. C. C. has power to estab- 
lish qualifications and maximum hours of service pursuant to the pro- 
visions of Section 204 of the Motor Carrier Act, 1935. 

While this question was considered by the Commission in Ex Parte 
MC-2 (6 M. C. C. 557), the Commission did not go further than to fix 
the hours for drivers. 

The Commission will receive briefs on the subject up to December 
10, 1938, and will hear oral arguments on December 16, 1938. 





I. C. C. To Survey Need For Safety and Hour Rules 
For Private Motor Carriers 


The I. C. C. on November Ist, instituted a proceeding looking to the 
extension of its regulations for safety and maximum hours of service for 
common and contract carriers by motor vehicle to private carriers of 
property by motor vehicle. The proceeding was instituted to determine 
whether there is need for such extension. 

At hearings which will be held before Examiner R. W. Snow, begin- 
ning January 9, 1939, the Commission will receive testimony not only 
as to the need for Federal regulation of private carriers of property, but 
also as to what changes, if any, should be made in the safety regulations 
prescribed for common and contract carriers in order to make them 
applicable to private carriers of property. 





Minnesota Commission Outlaws Bulk Trucking of Gasoline 


The Minnesota Railroad and Warehouse Commission on September 
30th, issued an order forbidding the transportation of more than two 
thousand gallons of gasoline in any single shipment over the public 
highways of that state and requiring compliance with certain other rigid 
safety requirements by those who transport lesser quantities. Although 
the order was effective on issuance it invited anyone feeling aggrieved 
under such order to file formal petition with the Commission requesting 
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modification. It is understood that similar action is being considered by 
the Public Service Commissions of several other mid-western states. The 
state of Wisconsin has had a statute to the same general effect for many 
years. 





Motor Carrier Act Violations 


A motor carrier and a shipper have been fined $3,000 each by the 
United States District Court for the Southern District of California, at 
Los Angeles, for violations of the Motor Carrier Act, 1935. The carrier 
was charged with granting rate concessions, and the shipper was charged 
with accepting such concessions. 

Another motor carrier and another shipper were each fined $1800 in 
the same Court, and on the same charges. 

A motor carrier has been fined $1500 in the United States District 
Court for the Western District of Oklahoma after pleading guilty to 
charges of hauling oil field equipment without a certificate of public con- 
venience and necessity from the I. C. C. 

In the United States District Court at San Angelo, Texas, a contract 
carrier was charged with transporting property without a permit, and 
without having filed schedules of minimum rates with the I. C. C., and 
upon a plea of guilty was fined $520. In the same Court another carrier 
was fined $550 upon a plea of guilty to a charge of having transported 
freight in interstate commerce for compensation under the pretense that 
it was a private carrier. This company was enjoined permanently from 
operating as a motor carrier in interstate commerce until it obtains 
authority and files tariffs or schedules with the I. C. C. 





New York State Coal Trucking Law Upheld 


The Court of Appeals of the State of New York, in a decision ren- 
dered October 25, 1938, in Rueffer, et al., v. Department of Agriculture 
and Markets of the State of New York, et al., sustained the validity of 
the New York State Coal Trucking Law (Article 16-A of the Agriculture 
and Markets Law). In doing so, the Court said: 

‘*That the state may, under the police power, enforce certain rules 
and regulations governing the entrance of goods and merchandise into 
the state, is well established. Inspection of the goods or merchandise 
to ascertain its kind, quality or weight has frequently been provided for, 
and rules and regulations are sustained until such time as Congress may 
act in the matter and supersede them by more uniform laws. If the 
regulations prescribed by the state are unreasonable or undue interfer- 
ence with interstate commerce, then, of course, they become illegal. 
Therefore, these provisions of this act, providing for the inspection of 
coal entering the state to insure its correct weight, and the other matters 
required, until shown to be unreasonable and without the police power, 
are lawful requirements.”’’ 
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They Talk About The Railroads 





President’s Committee On Railroad Legislation Holds Meeting 


- The Committee of representatives of railroad management and rail- 
way labor organizations appointed by President Roosevelt to draft a 
program of railroad legislation met in Washington on November 7th. 
The committee consists of Mr. M. W. Clement, President, Pennsylvania 
Railroad; Mr. Carl R. Gray, Vice Chairman of the Union Pacific; Mr. 
E. E. Norris, President of the Southern Railway; Mr. George M. Har- 
rison, Chairman of the Railway Labor Executives Association; Mr. B. 
M. Jewell, President of the Railway Employees’ Department of the 
American Federation of Labor; and Mr. D. B. Robertson, head of the 
Brotherhood of Locomotive Firemen and Enginemen. It was announced 
at the close of the meeting that no final conclusions were reached. The 
committee did not announce the date of its next meeting. 





General Ashburn Urges Uniform Regulation For 
All Forms of Transportation 


Major General T. Q. Ashburn, President of the Inland Waterways 
Corporation, in an address delivered on November 9th, urged the adop- 
tion of a uniform system of regulation for all forms of transportation, 
under a reorganized Interstate Commerce Commission. General Ash- 
burn said, in part: 


“Water transportation has come back to stay, and no amount of juggling of 
figures regarding costs is going to deter anybody from using the facilities thereon, 
at a cheaper cost to him than via any other form of transportation. To superimpose 
upon actual costs of water transportation additional costs of whatever character, 
so as to make it impossible for shippers to use water transportation, is to destroy 
that means of transportation which is today creating industry in the midst of 
agriculture, building up our interior, and carrying out the 150 year policy of our 
Government. The rivers are there. They have been more or less channelized. The 
money has been spent, and none of it would be saved whether there are water operat- 
ors or not, so to show our appreciation of our God-given opportunities, let us utilize 
the rivers to their fullest extent. In no other way will they render any return upon 
our money. But in such utilization let us be fair to our competitors by imposing 
upon all forms of transportation a uniform system of regulation, to be controlled by 


. 4 reorganized Interstate Commerce Commission.” 


General Ashburn will retire on November 30th, as President and 
Chairman of the Board of the Inland Waterways Corporation, since he 
becomes sixty-four years of age on November 17th, which is the retire- 
ment age for the Army. 
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A. A. R. President Advocates Equality of Treatment For Railroads 


Mr. J. J. Pelley, President of the Association of American Railroads, 
in an address before the Associated Traffic Clubs of America, at Cleve- 
land, said that the reorganization of railroads as a business, and accord- 
ing them equality of treatment and opportunity with other forms of 
transportation, are the essentials of any long-range plan of legislation 
with respect to them. Mr. Pelley said: ‘‘Railroads are in trouble be- 
cause the margin between what they take in and what they must pay 
out is too thin, and present railroad operating costs are higher than the 


industry can meet under present conditions of competition, traffic and 
revenues. ’” 





U. S. Aid To Finance Rail Equipment Urged 


Mr. Harry A. Wheeler, President of the Railway Business Associa- 
tion, and Mr. Fred W. Sargent, President, Chicago & North Western 
Railway, in addresses before the Chicago Association of Commerce on 
November 4th, urged U. S. aid in financing the railroads. Mr. Wheeler 
submitted a plan for Government subsidization of equipment purchases 
and one-fourth of maintenance of way costs as a part of the national 
defense campaign, while Mr. Sargent urged that the whole policy of 


Government regulation should be revised and the railroads given a free 
hand to compete for all kinds of traffic. Mr. Sargent said that the entire 
plan of regulation has been founded on the premise that the railroads 
have a monopoly, but that premise failed by reason of the encroachment 
of truck, bus, water and air competition. 





Railroads As Transportation Companies 


Mr. Chas. S. Belsterling, Vice President of the United States Steel 
Corporation, in an address before the Associated Traffic Clubs of Amer- 
ica, at Cleveland, said that the railroads should be permitted to own and 
operate boat and motor truck lines, and that general rate increases should 
be allowed to become effective on statutory notice, without suspension, 
and that rail carriers should be free to adjust and apportion rates to 
meet the necessities of commerce. He said, in part : ‘‘ Motor vehicle trans- 
portation is comparatively new, and this new form of competition has 
rendered obsolete and unworkable many provisions of the present Inter- 
state Commerce Act. Motor trucks are not feasible for the transportation 
of heavy freight and, generally speaking, the traffic has its natural lim!- 
tations, although they skim the cream of certain traffic. Motor cost 1s 
prohibitive as compared with rail transportation cost. The very com- 
mercial existence of the industries of this country has depended, now 
depends and must of necessity forever depend, upon the gigantic and all- 
encompassing systems of American railroads. The abandonment of these 
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great rail systems, in whole or in part, would destroy. the trade and the 
ecommerce of this country, not only between the States, but with foreign 
Nations as well.’’ 

Mr. Belsterling said that ‘‘the prime needs of the railroads are more 
traffic and more freedom to manage their own affairs.’’ 





Investment Bankers Association Railroad Plan 


By resolutions adopted during the Annual Meeting of the Invest- 
ment Bankers Association, they propose that the railroads adopt a new 
system of rate-making based upon the so-called ‘‘agreed charge system’’, 
which has been successfully established in England, France and Aus- 
tralia, and which Canada has recently adopted. This plan allows the 
earriers to contact with shippers to move their freight at special rates if 
the shippers agree to ship in definite quantities within a limited period. 

It was also suggested that railroads be permitted to pool their truck- 
ing subsidiary operations on a Nation-wide basis through some such 
agency as the Railway Express. 





Life Insurance Firm Still Buying Rail Bonds 


Mr. Thomas I. Parkinson, President of the Equitable Life Insurance 
Company, in an address before the Associated Traffic Clubs of America 
at Cleveland, said that railroad bonds are still sound investments, and 
are being bought selectively by life insurance companies. He said these 
companies must invest their funds in something that gives a return of 3 
per cent, indicating that railroad bonds met this condition. Mr. Parkin- 
son said: ‘‘It is not the bonded debt of the railroads that is syphoning 
off the gross, but it is taxes that are sucking the lifehood out of the 
railroads and private property.’’ He criticized the ‘‘lack of courage’’ 
of the I. C. C. to adjust rates in line with actual conditions. With 
respect to railroad reorganizations, he stated that life insurance com- 
panies would gladly make concessions to get railroads now in receiver- 
ship back on a working basis. 





NATIONAL RAILROAD ADJUSTMENT BOARD CASES 


The First Division of the National Railroad Adjustment Board had 
2,296 cases awaiting disposition on October 29, 1938. The Board has 
heard 632 of these cases, 1,573 of them have been docketed but not heard, 
and 91 have not yet been docketed. 













































United States Supreme Court Action 


The United States Supreme Court on November 7th, took the fol- at 
lowing action: 

In No. 8—Great Northern Ry. Co. v. Leonidas, the Court affirmed, 
per curiam, a judgment of the Supreme Court of Montana [72 P. (2d) Distr 
1007], which held, in a suit under the Federal Employers’ Liability Act, 
that the question of assumption of risk was one for the jury, and that 


there was evidence to go to the jury. The Supreme Court of the United ne 
States, in its opinion, pointed out that where violations of Safety Appli- state 
ance Acts and the Hours of Service Act, and other statutes subjecting orm 
carriers in interstate commerce to particular obligations for the safety Stat 
of their employees [Seaboard Air Line Ry. v. Horton, 233 U. S. 492, 503; com 
Jacobs v. Southern Ry. Co., 241 U. S. 229, 235, 236] are not involved, nen 
the defense of assumption of risk is available in actions under the Fed- | 
eral Employers’ Liability Act. [Seaboard Air Line Ry. v. Horton, 233 | 
U. 8. 492, 503; Jacobs v. Southern Ry. Co., 241 U. S. 229, 235, 236; 
A.T. & 8. F. Ry. Co. v. Swearingen, 239 U. S. 339, 344; Baughan v. New 
York, P. & N. R. Co., 241 U. 8. 237, 241; Chicago, Rock Island & Pacific 
Ry. Co. v. Ward, 252 U.S. 18.] This case was an action under the Fed- 
eral Employers’ Liability Act to recover for injuries sustained by sec- of tl 
tion hand while carrying a tie, under orders of the foreman, in perform- riod 
ance of repair work on tracks of interstate railroad. The railroad alleged 
the section hand had assumed the risk of injury. The Court found no 
error in the instructions given the jury by the trial court. 

In No. 405—Crancer et al., v. United States, the Court, in a per hiot 
curiam order, affirmed the decree of the United States District Court for 8 





the Eastern District of Missouri [23 F. Supp. 690], which dismissed a 

petition for enforcement of order of I. C. C., wherein the Commission dis- 

missed a complaint alleging that rates charged by certain carriers for 

transportation of used thread protectors for iron pipes were inapplicable ’ 

to shipments of used thread protectors which were reconditioned and mil 

resold, and which sought to have other rates prescribed for the future, 

and reparation for charges exacted in the past. The lower court dis- 

missed the petition upon the ground that the order of the Commission 

was negative in character, and, therefore, not judicially reviewable. of | 

In its order, the Supreme Court of the United States cited, as supporting cuy 

the decree of the lower court, the cases of Hooker v. Knapp, 225 U. 8. 

302; Standard Oil Company v. United States, 283 U. 8S. 235; I. C. C. v. 

U. 8. ex rel Campbell, 289 U. S. 385, 388; United States v. Griffin, 303 

U. S. 326, 333, 334. do! 
In No. 410—Diamond Tank Transport, Inc., et al., v. United States, 

et al., the Court, in a per curiam order, affirmed a decree of the United 

States District Court for the Western District of Washington [23 F. 

Supp. 498], wherein the lower court dismissed a bill of complaint filed pe 

by motor carriers for review of an order of the I. C. C. vacating and ce: 

setting aside an order suspending schedules adjusting rail rates for 

transportation of oil by tank car. The lower court dismissed the bill of 
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complaint on the ground that the Commission’s order denying relief was 
negative in character, and not judicially reviewable. The Supreme Court 
in this case cited the same cases as in No. 405, noted above. 

In No. 543—United States, et al., v. Maher, the Court noted probable 
jurisdiction, and will, therefore, review an order of the United States 
District Court for the District of Oregon [23 F. Supp. 810], which sus- 
pended the denial of a certificate by the I. C. C. under the grandfather 
elause of the Motor Carrier Act, 1935, wherein applicant applied for 
authority to operate as a common motor carrier of passengers in inter- 
state commerce between fixed termini, although he had previously per- 
formed anywhere-for-hire services over the same highway. The United 
States District Court held that the change to service between fixed 
termini on regular schedule did not destroy applicant’s continuity of 
operation, and, therefore, did not destroy his rights to a certificate under 
the grandfather clause. 





Interesting Facts About The Railroads 


Forty-one per cent fewer train accidents took place on the railroads 
of the United States in the first six months of 1938 than in the same pe- 
riod the preceding year. 


—o— 


The number of fatalities among passengers, employees, persons at 
highway-railroad grade crossings and trespassers in the first half of 1938 
was 17.6 per cent less than in the same period in 1937. 


—=—— 


A railroad employee in 1937 had eight chances of getting hurt in a 
million working hours compared with 31 chances, 15 years ago. 


—=— 


Pullman commissary service is found on practically eighty per cent 
of all railroad passenger trains in the U. S., serving everything from a 
cup of coffee to a table d’hote meal. 


—Y-—— 


Railroads of the United States paid 10 cents in taxes out of each 
dollar of operating revenues collected in the first 8 months of 1938. 


=a 


Unmatured funded debt of the railroads in 1937 amounted to 43.9 
per cent of the total investment in road and equipment, the lowest per- 
centage for any year since 1910. 





— 


Approximately 174,000,000 pieces of linen and 535,000 blankets 
passed through the Pullman Company’s laundries in 1937. 
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REVENUE PER TON MILE OF CLASS | RAILROADS 


The following compilation, taken from reports of the Interstate 
Commerce Commission, shows by months the average revenue per ton 
mile (cents) of Class I railroads in the United States for the years 1936, 
1937 and 1938, so far as the latter is available: 


Month Of 1936 1937 1938 
January 0.962 0.898 0.916 
February 0.931 0.908 0.940 
March 0.994 0.938 0.961 
April 1.015 0.978 1.020 
May 0.975 0.928 1.012 
June 1.023 0.965 1.020 
July 1.002 0.957 0.998 
August 0.971 0.939 1.003 
September 0.964 0.918 
October 0.955 0.909 
November 0.957 0.961 
December 0.963 0.931 





GULF, MOBILE & NORTHERN BOARD APPROVES MERGER 
WITH MOBILE & OHIO 


On October 27th, Directors of the Gulf, Mobile & Northern Railroad 
approved, subject to action by the Interstate Commerce Commission, 
merger of the GM&N with the Mobile & Ohio Railroad. A new corpora- 
tion is to be set up to acquire both properties. 

President Ralph Budd of the Chicago, Burlington & Quincy re- 
leased a statement following the meeting stating that Burlington inter- 
ests, owning 27.7 per cent of GM&N stocks, objected to the merger. The 
reasons given were that it would upset the traffic arrangement between 
the Burlington and GM&N at Paducah, and that the terms for the 
acquirement of the Mobile & Ohio were necessarily severe. Mr. Budd 
said it had not yet been determined whether formal objection would be 
filed with the I. C. C. or the Burlington would content itself: with placing 
in the record the facts upon which it bases its objection. 
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Bessemer ath ittsburgh, "Pa. 5 Broadway, New York, N. Y. 

John H. Todd, William C. Warren, (A) 
1902-6 Santa ke Building, 1503 Midlan Building, 
Dallas, Texas. Cleveland, Ohio. 

L. &. Tripp , (A) Edward M. Watters, Jr., (A) 
215 West ‘Seventh Street, 1500 Walnut St. 

Los Angeles, California. Philadelphia, Pennsylvania. 

ag W. Von Willer, (A) Earle V. White, (B) 

Midland Bldg., 1519 Alaskan Way, South, 
Cleveland, Ohio. Seattle, Washington. 
Walter J. Vosika, (A) 
265 New Chamber of Commerce Bldg., 
Minneapolis, Minnesota. 


*Elected to membership since 8-31-38. 
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NOVEMBER, 1938 





Association of Practitioners 
Before The 


Interstate Commerce Commission 


APPLICATION FOR MEMBERSHIP 


hereby make 
(Please print) 


application for membership in the Association of Practitioners Before the Interstate 
Commerce Commission. 


1. My office address is 





3. | was admitted to practice before the Interstate Commerce Commission, 


(a), 
under I-b, Paragraph (b), of the Rules of Practice of the Commission, by certificate 


and order dated and am now a member in good 
standing of the bar of that Commission. 
4. (For those admitted under Paragraph (a) ). | was admitted to practice as an 


attorney at law by the Court of 


(Signature of Applicant) 
Application not accepted unless accompanied by check. Annual 


dues $5.00. If application is filed between October 1st and March 





ist, $5.00. If filed between March 31st and September 30th, $2.50. 





